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Chronological List of Relevant Docket Entries 


INSURANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
22-CB-4. 


4. 9.56 Charge filed by Prudential Insurance Company 
(herein called the Company) 

6. 5.56 Complaint issued by the National Labor Relations 
Board 

6. 5.56 Notice of hearing issued by the National Labor 
Relations Board 

6.12.56 Petitioner’s motion for extension of time for filing 
answer received 

6.12.56 Petitioner’s motion for extension of date of hear- 
ing received 

6.20.56 Extension of time to file answer to complaint 
issued by the National Labor Relations Board 

6.22.56 Answer of Petitioner dated 

6.22.56 Telegram from Regional Director rescheduling 
hearing 

6.22.56 Petitioner’s motion to transfer proceedings dated 

6.22.56 Petitioner’s motion for bill of particulars dated 

6.27.56 Hearing opened 

9.10.56 Motion to dismiss for failure to prove commission 
of unfair labor practice dated 
Petitioner’s motion to dismiss (undated) 
General Counsel’s motion to amend the complaint 
(undated) 

9.11.56 Hearing closed 

12. 7.56 Trial Examiner Whittemore’s Intermediate Re- 

1.28.57 General Counsel’s exceptions to the Intermediate 
Report received 

1.31.57 Company’s exceptions to the Intermediate Report 
received 

1.31.57 Company’s letter requesting oral argument re- 
ceived 
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1.31.57 Petitioner’s statement in support of Intermediate 
Report and request for oral argument dated (Oral 
argument denied, see footnote 1 of Decision and 
Order) 

12.13.57 Decision and Order issued by the National Labor 
Relations Board 

12.26.57 Order correcting the Decision and Order issued 
by the National Labor Relations Board 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SECOND REGION 


Case No. 2-CB-1726 


Insuzance Acents’ LyrennationaL Union, AFL-CIO 


and 
Tue Prupentim. Insurance CoMPANY OF AMERICA 
Complaint 


It having been charged by The Prudential Insurance 
Company of America, 763 Broad Street, Newark, New 
Jersey, herein called Prudential, that Insurance Agents’ 
International Union, AFL-CIO, 724-9th Street, N. W., 
Washington, D. C., herein called Respondent, has engaged 
in and is now engaging in certain unfair labor practices 
affecting commerce as set forth and defined in the National 
Labor Relations Act, as amended, 61 Stat. 136, hereinafter 
referred to as the Act, the General Counsel of the National 
Labor Relations Board, on behalf of the Board, by the 
Regional Director for the Second Region, designated by 
the Board’s Rules and Regulations—Series 6, as amended, 
Section 102.15, hereby issues this Complaint and alleges as 
follows : 


1 A copy of the Charge in this proceeding was served 
by registered mail upon Respondent on April 9, 1956. 
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2. Prudential is, and has been at all times herein men- 
tioned, a corporation duly organized under and existing by 
virtue of the laws of the State of New Jersey. 


3. At all times herein mentioned, Prudential has main- 
tained its principal office and place of business at 763 Broad 
Street, in the City of Newark, State of New Jersey, herein 
called the Home Office, and branch offices and places of 
business in forty-six states of the United States and in the 
District of Columbia, and is now and has been continuously 
engaged at said offices and places of business in the busi- 
ness of selling and issuing life insurance, group insurance 
and annuity contracts. 

4(a) During the year ending December 31, 1955, Pru- 
dential, in the course and conduct of its business opera- 
tions, sold, issued and had outstanding insurance contracts 
to persons residing in forty-eight states of the United 
States and the District of Columbia. 


(b) During the same period, Prudential received as 


premiums on said insurance contracts a sum in excess of 
one billion dollars and paid out on claims under said in- 
surance contracts a sum in excess of one-half billion 
dollars. 


5. Prudential is, and has been at all times material here- 
in, engaged in commerce within the meaning of Sections 
2(6) and (7) of the Act. 


6. Respondent is, and has been at all times material 
herein a labor organization within the meaning of Section 
2(5) of the Act. 


7. All District Agents employed by Prudential in the 
States of Alabama, California, Colorado, Connecticut, 
Delaware, Florida, Georgia, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maine, Maryland, Massa- 
chusetts, Michigan, Missouri, Nebraska, New Hampshire, 
New Jersey, New York, North Carolina, Oklahoma, Oregon, 
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Pennsylvania, Rhode Island, South Carolina, Tennessee, 
Utah, Vermont, Virginia, Washington and West Virginia, 
the District of Columbia, and the Cities of Toledo and 
Bryan, Ohio, exclusive of managers, staff managers, agen- 
cies service representatives, office supervisors, assistant 
office supervisors, clerks and all supervisors as defined in 
Section 2(11) of the Act constitute a unit appropriate for 
the purposes of collective bargaining within the meaning 
of Section 9(b) of the Act. 


8. On or about August 4, 1949 a majority of the em- 
ployees of Prudential in the unit described above in para- 
graph 7 designated or selected the Respondent as their 
representative for the purposes of collective bargaining 
with Prudential. 


9, At all times since August 4, 1949, and at all times 
material herein, Respondent, has been the representative 
for the purposes of collective bargaining of a majority of 
the employees in the unit described above in paragraph 7 
and, by virtue of Section 9(a) of the Act, has been and is 


now the exclusive representative of all the employees in 
said unit for the purposes of collective bargaining with 
respect to rates of pay, wages, hours of employment and 
other conditions of employment. 


10(a) The most recent contract between Respondent and 
Prudential, covering employees of Prudential within the 
unit described above in paragraph 7, expired on or about 
March 19, 1956. 


(b) From about January 16, 1956 to date, Respondent 
and Prudential, by their respective officers, agents or 
representatives, have met on various occasions to nego- 
tiate a new collective bargaining agreement covering the 
employees in the unit described above in paragraph 7. 

11. On or about March 13, 1956, and at all times there- 
after, while Prudential was engaged in the operations of 
its business and during the negotiations described above 
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in paragraph 10(b) Respondent, by its officers, representa- 
tives, members, employees of Prudential in the unit de- 
scribed above, local unions and agents, did fail or refuse, 
and continues to fail or refuse, to bargain collectively with 
Prudential, as the exclusive collective bargaining repre- 
sentative of the employees in the unit described above in 
paragraph 7, in that: 


(a) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described unit 
to, fail or refuse to solicit or write ‘‘business’’; 


(b) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described unit 
to, fail or refuse to perform customary duties in accord- 
ance with castomary routines, schedules, or instructions; 


(ec) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described 
unit to, engage in slowdowns in the performance of duties; 


(d) On various dates duririg the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described unit 
to, report-in late at their offices ; 


(e) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described unit 
to, engage in sit-ins at their offices; 

(f) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
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authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described unit 
to, fail or refuse to depart from their offices, in accordance 
~ with customary routines or schedules; 


(g) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
authorized, directed, sanctioned, ratified, supported, in- 
duced or encourage employees in the above-described unit 
to, refuse to depart from their offices, notwithstanding in- 
structions from superiors to depart therefrom; 


(bh) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described 
unit to, engage in demonstrations and/or picketing in 
front of the Home Office of Prudential ; 


(i) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated 


authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-describer unit 
to, engage in demonstrations in front of their offices ; 


(j) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described unit 
to, engage in picketing in front of their offices; 


(k) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described unit 
to, engage in the distribution of leaflets to the public and 
to policyholders ; 


(1) On various dates during the period from about 
“March 13, 1956 to date, Respondent did, and/or initiated, 
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authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described unit 
to, solicit, from policyholders, signatures for letters ad- 


dressed to Prudential concerning the collective bargaining 
negotiations between Respondent and Prudential; 


(m) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described unit 
to, breach the ‘‘1814F Agent’s Agreement’’ between said 
employees and Prudential ; 


(n) On various dates during the period from about 
March 13, 1956 to date, Respondent did, and/or initiated, 
authorized, directed, sanctioned, ratified, supported, in- 
duced or encouraged employees in the above-described unit 
to, refuse to perform duties in accordance with Pruden- 
tial’s ‘‘Instractions to Agents’’; 


(0) By its entire course of conduct during the period 
from about March 13, 1956 to date, Respondent has evinced 
its failure or refusal to bargain in good faith with Pru- 
dential. 


12. By the acts described above in paragraphs 10 and 11, 
and by each of said acts, Respondent did engage in and is 
engaging in unfair labor practices within the meaning of 
Section 8(b) (3) of the Act. 

13. The activities of Respondent, described above in 
paragraphs 10 and 11, occurring in connection with the 
operations of Prudential, described above in paragraphs 2, 
3, 4 and 5, have a close, intimate and substantial relation 
to trade, traffic and commerce among the several states and 
tend to lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce and constitute 
unfair labor practices affecting commerce within the mean- 
ing of Section 8(b)(3) and Section 2(6) and (7) of the 
Act. 
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Wuezerore, the General Counsel of the National Labor 
Relations Board, on behalf of the Board, by the Regional 
Director for the Second Region on this 5th day of June, 
1956 hereby issues this Complaint against Insurance 
Agents’ International Union, AFL-CIO, Respondent here- 
in. 

Cuartes T. Doups 
Charles T. Donds 
Charles T. Douds, 
Regional Director 
National Labor Relations 
Board 
2 Park Avenue 
New York 16, New York 


Answer 


Respondent answers the Complaint in this proceeding by 
admitting the allegations of paragraphs 1 through 10, in- 
elusive, of the Complaint; and denying each and every 
allegation of paragraphs 11, 12, and 13. 


Paragraphs 11, 12 and 13 consist exclusively of conclu- 
sory and generalized statements which contain no factual 
allegation. 


For want of particulars as to both the facts and the vio- 
lations of law alleged, this Answer cannot contain any 
statement with respect to facts which constitute the ground 
of defense. A Motion for Bill of Particulars is filed here- 
with. 

Isaac N. Groner 
Isaac N. Groner 
Attorney for Respondent 
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Districr or CoLUMBIA } = 
Crry oF WASHINGTON 

Grorcz L. Russ, being duly sworn according to law, de- 
poses and says that he is the President of the Insurance 
Agents’ International Union, AFL-CIO, the Respondent 
in the above entitled case; that he is authorized to and 
does make this affidavit on its behalf; that he has read the 
foregoing Answer; and that it is true and correct to the 
best of his knowledge and belief. 


Georce L. Russ 
George L. Russ 


Sworn to and subscribed 
before me this 22nd day 
of June, 1956. 


(szau) RoseeTa STewarr 
Notary Public, District of Columbia 
My Commission Expires August 14, 1960 


Intermediate Report 
SraTEMENT oF THE CASE 


A charge having been duly filed and served, a complaint 
and notice of hearing thereon having been issued and 
served by the General Counsel of the National Labor Re- 
lations Board, and an answer having been filed by the 
above-named Respondent, a hearing involving allegations 
of unfair labor practices in violation of Section 8 (b) (3) 
of the National Labor Relations Act, as amended, 61 Stat. 
136, herein called the Act, was held in New York, New York, 
on various dates between June 27 and September 11, 1956, 
before the undersigned Trial Examiner. 


As to the unfair labor practices, in substance the com- 
plaint alleges and the answer denies (both having been 
amended, in minor respects, early in the hearing): that 
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by directing its members to engage in certain concerted 
“‘slow-down’’ activities during a period when it was nego- 
tiating, as the legal bargaining representative of employees 
in an appropriate unit, with the Charging Employer for a 
mew contract, the Respondent Union refused to bargain 
collectively within the meaning of Section 8 (b) (3) of the 
Act. 


At the hearing all parties were represented, were af- 
orded full opportunity to be heard, to examine and cross- 
examine witnesses, to introduce evidence pertinent to the 
issues, to argue orally upon the record, and to file briefs 
and proposed findings of fact and conclusions of law. 
Arguments at the conclusion of the hearing were waived. 
Briefs have been received from the Employer and the 
Union; both have been carefully considered. 


After the close of the hearing, the Trial Examiner re- 


ceived a written Stipulation, of eight pages, covering cer- 
tain matters discussed on the record the final day of the 


hearing. It had then been agreed, by all counsel and the 
Trial Examiner, that if a stipulation could be reached, it 
would be forwarded and made a part of the record. It is 
hereby ordered that said Stipulation be made a part of the 
record in this case as Respondent’s Exhibit 1-UUU. 


Also after the close of the hearing the Trial Examiner 
received from General Counsel a letter dated September 
19, 1956, indicating upon its face that copies had been 
forwarded to other counsel in the case, requesting the re- 
numbering of certain exhibits placed in evidence by counsel 
for the Respondent. This request was occasioned by the 
fact that when substitution, agreed upon in advance by 
counsel, was made for some 16 volumes of negotiating 
transcripts received in evidence, it turned out that because 
of difference in binding there are in fact 72 volumes. Gen- 
eral Counsel’s request for renumbering of Respondent’s 
Exhibit No. 1, as explicitly set ont in the aforesaid letter, 
is hereby granted. The letter referred to is also hereby 
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made a part of the record, and is to be marked General 
Counsel’s Exhibit 1-U. 


Upon the entire record in the case, and from his observa- 
tion of the one witness, the Trial Examiner makes the fol- 
lowing: 


FINDINGS OF FACT 
I. Tae Busrxess or THE ComPaNny 


The Prudential Insurance Company of America is a 
New Jersey corporation, having its principal office and 
place of business in Newark, New Jersey, with branch 
offices and places of business in 46 states of the United 
States and in the District of Columbia. It is engaged in 
the business of selling and issuing life insurance, group 
insurance, and annuity contracts. 


During the year ending December 31, 1955, Prudential 
received as premiums on insurance contracts a sum of 
more than one billion dollars, and paid out on claims under 


such contracts a sum of more than one-half billion dollars. 


Prudential, the Charging Employer, is engaged in com- 
merce within the meaning of the Act. 


TI. Tae Lazor Orcanizarion Invo.vep 

Insurance Agents’ International Union, AFL-CIO, is a 
labor organization admitting to its membership employees 
of the Charging Employer. 

Il. Tae Attecep Unram Lasor Practices 
A. Background and issues 

This case stems from a charge filed by Prudential in 
April, 1956, during the period of its bargaining for a new 
contract with the Respondent Union. Based upon the 
charge, General Counsel’s complaint, issued in June (also 
during the negotiating period), alleges that while negotiat- 
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ing the Union directed Prudential’s employees to engage 
in certain concerted activities, described generally as 
“‘slow-downs,”’ and that by initiating and encouraging such 
conduct the Respondent ‘‘evinced its failure or refusal to 
bargain in good faith with Prndential,”’ thus violating 
Section 8 (b) (3) of the Act. 

In its answer, motions, objections and brief the Re- 
spondent opposes—not the major facts alleged—but the 
legal conclusions and theory involved. In substance, it 
may be said that the Respondent denies that slow-downs 
during the course of negotiations, per se, establish ‘“bad 
faith’’ bargaining or a refusal to bargain. 

Having noted the nature of the combat, the Trial Ex- 
aminer turns to a brief description of the arena, the op- 
ponents, and the material events. As to all factual matters 
the evidence is not in dispute, but appears in the record as 
admissions, concessions, or stipulations. 


All parties agree that the Respondent is now, and for 
some time has been, the exclusive bargaining representa- 
tive, within the provisions of Section 9 (a) of the Act, of 
Prudential’s district agents in an appropriate unit cover- 
ing 34 States, the District of Columbia, and the cities of 
Toledo and Bryan, Ohio.” 


1This section reads: (It shall be an unfair labor practice for a labor 
organization or its agents * * *) ‘‘to refuse to bargain collectively with an 
employer, provided it is the representative of his employees subject to the 
provisions of Section 9 (a).’? ‘The term ‘‘bargain collectively” is thus 
defined in Section 8 (d): ‘‘For the purposes of this section to bargain col- 
lectively is the performance of the mutual obligation of the employer and 
the representative of the employees to meet at reasonable times and confer in 
good faith with respect to wages, hours, and other terms and conditions of 
employment, or the negotiation of an agreement, or any question arising 
thereunder, and the execution of a written contract incorporating any agree- 
ment reached if requested by either party, but such obligation does not compel 
either party to agree to a proposal or require the making of a concession... .’’ 
2 The specific allegations of the complaint on this unit point, admitted by 
the answer, read as follows: ‘‘During the period from about January 16, 
1956 to about April 23, 1956, all District Agents employed by Prudential 
in the States of Alabama, California, Colorado, Connecticut, Delaware, Florida, 
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Until about March 18, 1956, the parties had been operat- 
ing under a 2-year contract which, by an appropriate ex- 
change of letters and notices, was opened in January, 1956, 
for negotiation of a new agreement. Negotiations began 
about January 16 and were concluded with the execution 
of a new contract on July 17, 1956, during a recess in these 
proceedings—a recess specifically requested by the Re- 
spondent to permit the reaching of an agreement. 


By the latter part of February the Respondent appar- 
ently became disturbed about the progress of negotiations 
and the approach of the contract’s expiration date. On 
February 28 its president, George L. Russ, sent to the 
heads of all locals a long letter in which, while admitting 
“some progress’ toward ‘‘a satisfactory contract,’”’ he 
expressed concern regarding ‘‘the attitude of the Com- 
pany in view of their many proposed changes in the work- 
ing conditions”? and urged such union officials to prepare 
(1) for ‘any emergency action which will taken place on 
March 20’? and (2) to carry out ‘whatever directive is 
forth coming (sic) from the International Union.’’ 2 


On March 13 Russ directed all officials and members: 
(1) to take a “‘strike vote” at a special meeting on March 
18; and (2) to carry out the following program for the 
week beginning March 19 unless by then a satisfactory 
agreement with Prudential had been reached: 


Georgia, Illinois, Indiana, Iowa, Kansas, Kentacky, Louisiana, Maine, Massa- 
chusetts, Michigan, Missouri, Nebraska, New Hampshire, New Jersey, New 
York, North Carolina, Oklahoma, Oregon, Pennsylvania, Rhode Island, South 
Carolina, Tennessee, Utah, Vermont, Virginia, Washington and West Virginia, 
the District of Columbia, and the cities of Toledo and Bryan, Ohio, exclusive 
of managers, staff managers, agencies’ service representatives, office super- 
visors, assistant office supervisors, clerks and all supervisors as defined in 
Section 2 (11) of the Act constituted a unit appropriate for the purposes 
of collective bargaining within the meaning of Section 9 (b) of the Act. 
During the period since about April 23, 1956, all District Agents employed 
by Prudential . . . [in all States and cities above-named plus the State of 
Maryland] exclusive of . . . [all excluded categories heretofore cited] con- 
stitute a unit appropriate for the purposes of collective bargaining within 
the meaning of Section 9 (b) of the Act.’’ 
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(1) Write no further business until a satisfactory agree- 
ment has been reached. 


(2) Take part in the demonstration in front of your dis- 
trict or detached office on March 21, 1956, between 
the hours of 12 and 1:00 p.m. 


(3) You are to take part in the demonstration at the 
various home offices of the Prudential on Friday, 
March 23, 1956. 


The same directive stated: ‘‘During this period the Union 
shall continue its negotiations with the Company and make 
every effort to reach a satisfactory agreement.... Your 
participation is necessary to the success of this effort.’’ 


For the next several weeks similar instructions were 
issued by the Respondent and its agents which, in addition 
to the above-noted action on the part of members, called for 
late reporting at the office, for ‘“‘sit-ins’’—during certain 
periods, remaining in the office instead of visiting prospec- 


tive or actual policyholders, for soliciting signatures upon 
petitions from policyholders, and for refusal to attend busi- 
ness conferences called by Prudential. 


Members of the Respondent Union throughout the areas 
of the country covered by its jurisdiction, and to a greater 
or lesser degree of participation, carried out the instruc- 
tions and directives issued by the Respondent. 


These concerted activities, brought about by the Re- 
spondent’s responsible action, are the conduct which is 
the nub of this case. There is no dispute that these 
activities were engaged in, that the Respondent is account- 
able for them, and that they were designed to influence 
the progress of negotiations for a new contract. 


B. Is the question open? 


A point raised by counsel for Prudential in his brief to 
the Trial Examiner should be disposed of. Counsel strenu- 
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ously urges that the Trial Examiner has no choice but to 
follow, in his findings, conclusions and recommendations, 
the Board’s determination of the same issues in its ‘‘Per- 
sonal Products’? decision and order. (Teatile Workers 
Union of America, et al., 108 NLRB 743.) 


The history of that case, in substance, is as follows. 
The Board’s decision issued May 5, 1954. On October 27, 
1955, the essential features of the Board’s conclusions and 
order were reversed by the United States Court of Ap- 
peals for the District of Columbia, Circuit, (Textile Work- 
ers Union of America, et al., v. N. L. R. B., 227 F. 2d 409). 
The Board sought review by the Supreme Court. <A writ 
of certiorari was granted April 2, 1956 (350 U.S. 1004). On 
October 15, 1956,—after the close of the hearing in this case 
—the Supreme Court withdrew its grant of certiorari, 
without comment. (352 U.S. 864) 


So far as the Trial Examiner is aware, both from re- 
search and from claims of counsel, the Personal Products 


ease is the only one yet decided by the Board involving the 
question posed here. 


In his well-prepared brief, counsel for Prudential con- 
tends that the Supreme Court withdrew its grant of 
certiorari ‘because the NLRB filed a supplemental memo- 
randum indicating that in this particular case the question 
may have become moot.’’ He adds, ‘‘the prior action of 
the Supreme Court indicates that certiorari would probably 
be granted in a proper case.’’ By “prior action,’ it is 
assumed that counsel means the prior grant of certiorari, 
since withdrawn. 


As to the supplemental memorandum of the Board, re- 
ferred to by counsel, the Trial Examiner has that docu- 
ment before him. Its final sentence reads: 


Accordingly, in our view the instant case has not be- 
come moot. (Italics supplied.) 
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It appears clear that in the Board’s opinion the case was 
not moot, and that this opinion was voiced clearly to the 
Supreme Court. 


Furthermore, the Trial Examiner hesitates to read 
meaning into the Supreme Court’s withdrawal of its previ- 
ous grant—a mere withdrawal without explanation, and 
such hesitancy is suggested by a comment made by Gerard 
D. Reilly, a former member of the Board, an authority on 
labor law, and one not unfamiliar with the drafting of the 
Taft-Hartley amendments to the Act: 


Of course a denial of certiorari is not necessarily con- 
clusive of the views of the Supreme Court. .. .* 


The plain fact remains: at this moment the Trial Ex- 
aminer, as an agent of the Board, is not in a position to 
cite as legal authority the Board’s decision in Personal 
Products, since that decision has been reversed by the 
Cirenit Court of Appeals. 


Nor does the Trial Examiner believe that he is required, 
as counsel for Prudential urges in his brief, to conform 
his findings, conclusions and recommendations to the 
principles enunciated in the Board’s decision in Personal 
Products. In support of his contention, counsel cites a 
number of cases in which the Board has said, in effect, that 
it need not acquiesce in any court decision until such time 
as the question involved may have been passed upon by 
the Supreme Court.‘ The Trial Examiner believes that 
counsel has overlooked the Board’s majority decision in 
Blue Flash Express, Inc., (109 NLRB 593) where the 
Board specifically overruled principles previously adhered 
to and followed decisions of Courts of Appeals. 


3 Clark Bros. Co., Inc. 70 NLEB at 811. 


4 Counsel cites: Harvester War Depot, Inc., 63 NLRB 251; Westinghouse 
Electric Corporation, 72 NLEB 61; Bethichem Steet Company, 89 NLRB 1477. 
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The Trial Examiner finds in the history of the adminis- 
tration of the Act no existence of a rigid Board policy 
never to reconsider its interpretation of the law until so 
required by the Supreme Court. Board policy, if such 
there is on this point, seems to be one of discretion and 
judgment under the circumstances. 


In short, the Trial Examiner is persuaded by the factors 
above noted that the major question in Personal Products 
is still an open one. And as to the evidence and issues 
herein involved, which differ both in detail and degree 
from those apparent in Personal Products, the Trial Ex- 
aminer believes that the Board will wish to have before 
it, in the event the case comes to it for review, his findings 
and conclusions reached by independent judgment and not 
by an effort of clairvoyance or intuitive anticipation. 


C. “‘Unprotected”’ vs. ‘‘Unlawful’’ 


Were the terms ‘‘unprotected’’ and ‘“‘unlawful’ of equal 
legal connotation, the Trial Examiner’s task in this case 
would be measurably simplified. In many cases the Board 
has found slowdown to be unprotected. In Phelps Dodge 
Copper Products Corporation, (101 NLRB at 368) the 
Board said, citing other cases: ‘‘It is well established 
that a slowdown is a form of concerted activity unprotected 
by the Act.’’ In that case the Board also said that the 
employer, ‘‘under established Board and court precedents’’ 
would have had a right to discharge employees participat- 
ing in the slowdown, and further found that the employer 
was under no legal obligation to bargain, during the period 
of the slowdown, with the labor organization responsible for 
the slowdown. 


In no case coming to the Trial Examiner’s attention, 
however,—except in Personal Products, which has been re- 
versed by the Court—has the Board held, in effect, that a 
slowdown, being unprotected activities, is per se violative 
of the Act. Thus, there exists no Board or court precedent 
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permitting the Trial Examiner to conclude, forthwith, that 
because the Respondent caused its members to engage in 
the unprotected activities of a slowdown it therefore vio- 
lated the Act. 


While there can be no reasonable doubt that unlawful 
concerted activities (those specifically prohibited by the 
Act) are, per se, unprotected activities, the Trial Examiner 
discerns no mandate in reason requiring the reverse to be 
considered as true. The words are not synonymous. 


There appears to be a real distinction between a deter- 
mination that by certain conduct employees have lost pro- 
tection otherwise accorded them by the Act and a conclu- 
sion that by causing such conduct a labor organization has 
violated the Act, absent some expressed or clearly implied 
prohibition in the Act itself. Indeed, leveling of the two 
propositions would seem to be cautioned against by the 
language of the Act: 

Sec. 13 Nothing in this Act, except as specifically pro- 
vided for herein, shall be construed so as either 
to interfere with or impede or diminish in any way 
the right to strike, or to affect the limitations or 
qualifications on that right. 


Sec. 501 When used in this Act— 


(2) The term “‘strike’’ includes any strike or other 
concerted stoppage of work by employees (including 
a stoppage by reason of the expiration of a collective- 
bargaining agreement) and any concerted slow-down 
or other concerted interruption of operations by em- 
ployees. 


And the U. S. Supreme Court, in N. L. R. B. v. Inter- 
national Rice Milling Co., (341 U. S. 665) voiced this warn- 
ing: 
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By section 13 Congress has made it clear that . . . all 
... parts of the Act which otherwise might be read 
so as to interfere with, impede or diminish the union’s 
traditional right to strike, may be so read only if euch 
interference, impediment or diminution is ‘‘specifi- 
eally provided for’? in the Act. 


In the same case the Supreme Court cited the following 
from its own previous opinion (International Union v. Wis- 
consin Board, 336 U. S. 245, 253). 


While the Federal Board is empowered to forbid a 
strike, when and because its purpose is one that the 
Federal Act made illegal, it has been given no power 
to forbid one because its method is illegal—even if 
the illegality were to consist of actual or threatened 
violence to persons or destruction of property. 


Nor does General Counsel venture to urge that the slow- 
down during negotiations, being unprotected activities, was 


per se a refusal to bargain, violative of the Act, and sub- 
ject to a Board cease and desist order and court decree. 
In his several statements of position during the hearing 
he voiced, as bridging the gap between the slowdown facts 
established and the refusal to bargain conclusion he sought, 
the following claims, among others: 


(1) the Union’s expressed intent and purpose to bring 
pressure upon Prudential at the bargaining table; 


(2) by the slowdown creating ‘‘an atmosphere” which 
was not of a proper ‘‘give-and-take’”’ nature, and 
was not ‘conducive to good faith bargaining’’; 


(3) failing to bargain in good faith; and therefore 
(4) refusing to bargain. 


Since General Counsel assumed the burden of proving 
his case, the points raised by him will first be considered, 
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together with relevant pointe stressed by counsel for Pru- 
dential in his brief. 


D. Consideration of General Counsel’s case 


1. Pressure and atmosphere 


There can be no doubt, in view of the multitude of facts 
and documents stipulated in evidence, that the Respond- 
ent at all times made it perfectly clear to Prudential that 
its program of a concerted slowdown, morally character- 
ized by General Counsel as ‘‘harassing tactics,’ was de- 
signed, intended, and carried ont for the purpose of bring- 
ing pressure upon Prudential at the bargaining table. It 
seems unnecessary to burden this report with supporting 
quotations from the scores of documents and thousands of 
pages of transcript of the negotiations. In his letter to 
local presidents, quoted heretofore, Russ made it known on 
February 28—shortly before expiration of the contract— 
that ‘‘emergency action’’ might be necessary if agreement 


was not reached on a satisfactory new contract. On March 
23, after the slowdown had begun, a union negotiator said 
to Prudential’s representatives at the negotiating meeting 
that day,—in response to some apparent criticism from the 
employer of union members participating in the program: 


Far from feeling that it demeans me, far from feeling 
that my policyholders don’t understand what I’m 
doing, I consider it a mark of honor and a privilege to 
act as @ union man; and let the record show that I say 
this day the one who has lost dignity has been the 
company, to allow this present wordage of this con- 
tract to go as long as it has so that the men at last 
have to take militant action to help us negotiate. (Page 
3703, tr. of negotiations of March 23, 1956.) 


The open, announced purpose of the Respondent's action 
was to bring pressure upon the employer at the bargaining 
table, and the plain object of the pressure was to obtain 
a contract satisfactory to it. 
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Was the object of the pressure illegal? Clearly not. The 
reaching of collective bargaining agreements satisfactory 
to the parties is, and has been since 1935, a major goal of 
the Act. 


Was the bringing of pressure upon the employer at the 
bargaining table by action of employees in the field illegal? 
General Counsel does not so claim. In effect he concedes 
that such pressure, if brought by a full strike, would be 
permissible and that action causing it would be fully pro- 
tected by the Act. 


The general proposition of bringing economic pressure 
upon an employer to gain economic advantages was passed 
upon many years ago by Chief Justice Taft, in American 
Foundries v. Tri-City Council, (257 U. S. 184) wherein he 
said: 


Union was essential to give laborers opportunity to 
deal on equality with their employer. They united to 
exert influence upon him and to leave him in a body 


in order by this inconvenience to induce him to make 
better terms with them. They were withholding their 
labor of economic value to make him pay what they 
thought it was worth. The right to combine for such 
a lawful purpose bas in many years not been denied 
by any court. The strike became a lawful instrument 
in a lawful economic struggle or competition between 
employer and employees as to the share or division 
between them of the joint product of labor and capital. 


When the foregoing was quoted to him on the floor of the 
Senate on April 29, 1947, during debate upon certain 
amendments to the Act, of which he was co-author, the 
late Senator Taft replied * 


I fully subscribe to every word said there; and there 


is nothing in the bill which in any way operates against 
what is there stated. 


5 Cong. Ree. 4322, April 29, 1947. 
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The legal aspects of its object, of the pressure itself, 
and of the complete strike method of bringing pressure 
having been thus disposed of, the Trial Examiner turns 
to the apparent theory of General Counsel that half a 
strike is greater than the whole strike and, when indulged 
in during negotiations, must be presumed to exert such 
unique pressure upon the employer that the Board should 
find it illegal and subject to a cease and desist order. 


First, it should be noted that neither General Counsel nor 
counsel for Prudential offered any evidence, oral or by 
document, objective or subjective, to indicate that the 
‘tharassing tactics’? of a slowdown had any effect upon 
négotiations or upon the bargaining faculties of the em- 
ployer’s negotiators. Both counsel, although agreeing that 
the Respondent’s exhibit containing the entire record of 
negotiations might be received in evidence, specifically re- 
served the right to object to its materiality. And General 
Counsel, at the conclusion of his case-in-chief when oppos- 
ing the Respondent’s motion to dismiss for failure to prove 


that negotiations had in any way been interfered with, 
declared : 


We are not here concerned with the effectiveness or 
the failure of the activities of the Respondent... . 
Whether they achieved the result they sought to 
achieve is not in any way conclusive or indicative of 
the bad faith bargaining of the Respondent herein. 


Elsewhere General Counsel said: 


Whether or not Prudential was affected to the extent 
or degree which the Respondent hoped its activities 
would be effective, is not for us to decide.... It is 
clear that they were designed to affect negotiations. 

. It is the contention of General Counsel that .. . 
these activities were designed for that purpose . . .; 
that these activities are illegal, under the circum- 
stances, regardless of whether or not they proved 
effective. 
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He added: 


Just as a strike has an impact upon the operations of 
the company, or the collective bargaiming negotiations, 
so do these activities have an impact, and the nature 
of the impact is one which the Board can objectively 
evaluate by the nature of the activities itself. 


General Counsel agreed that his position was analagous 
to that observed in the trying of an 8(a)(1) case (interfer- 
ence, restraint, and coercion) wherein it was necessary 
only to prove the statement and not its effect. It may well 
be ‘that the Board will be able to ‘‘objectively evaluate’’ 
the ‘‘impact’? of activities upon ‘‘collective bargaining 
negotiations’? from the mere ‘‘nature of the activities,” 
but the Trial Examiner is reluctant even to attempt this 
feat of mental polevaulting with only presumption as a 
pole. The analogy of coercive statements seems not in 
point. A threat is a threat, and forbidden by law. A slow- 
down, whether designed to effect collective bargaining or 
not, is not forbidden by Jaw. On the contrary, appraising 
a slowdown as a partial strike or a ‘“‘method”’ of striking, 
as noted in the preceding section, the Supreme Court has 
pointed ont that the Board is empowered to ‘‘forbid a 
strike’’ or “its method”? only ‘‘when and because its pur- 
pose is one that the Federal Act made illegal.”” 


In the absence of any evidence of effect of the slowdown 
upon negotiations, the Trial Examiner cannot find that 
such concerted activity in any degree adversely affected or 
impaired the process or progress of collective bargaining 
nor that, because of any possible effect upon bargaining, 
any distinction may be drawn between this slowdown and 
a statutory strike. Such a finding, moreover, would run 
counter to General Connsel’s concession during the hear- 
ing: 

On its face the bargaining engaged in by the Respond- 
ent and Prudential at the bargaining table might seem 
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to be a free and good faith give-and-take-type of 
bargaining. 


Turning to the intent of the Union in directing the slow- 
down, intent being a point repeatedly stressed by General 
Counsel. The Respondent has conceded that its intent was 
to influence the progress of negotiations, and the point may 
quickly be disposed of. Precisely the same intent would 
have been involved in a full strike. A full strike would 
have been lawful, as General Counsel admits. Under such 
circumstance, the Trial Examiner believes it would be a 
painful torture of logic to reason that intent alone is suffi- 
cient to taint with illegality the method chosen to carry 
it out. 


Now to the slowdown itself. Did it possess any feature, 
or assemblage of features, so distinguishing it from a full, 
legal strike, that circumstantial evidence is provided from 
which can be inferred a ‘‘motive or state of mind”’ estab- 
lishing ‘‘bad faith’’ bargaining ?* 


First, as to what the slowdown was not. As counsel for 
the Respondent points out in his able brief: 


Here, there obviously was no violation of contract. 
Cf. Labor Board v. Sands Mfg. Co., 306 U. S. 332 
(1939). There was no violence or other violation of 
law in the manner in which the activities were admin- 
istered. Cf. Southern 8. 8S. Co. v. Labor Board, 316 
U. S. 31 (1942); Allen-Bradley Local v. Wisconsin 
Emp. Relations Board, 315 U. S. 740 (1942); Labor 
Board v. Fansteel Corp., 306 U. S. 240 (1939). 


Nor can it be found here, as was found by the Board in 
the previously cited Personal Products case, that: 


6 The quotation ‘‘motive or state of mind’’ comes from Reed & Prince 
Mfg. Co., 205 F. 2d 131 (C. A. 1) at 139-140, certiorari denied 346 U. 8. 887. 
The full sentence will be quoted later in this Report. 
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These unprotected tactics interfered with production 
and put strong economic pressure on the Employer 
who was thereby disabled from making any depend- 
able production plans or delivery commitments. More- 
over, the Employer was not informed of any specific 
demands which these tactics were designed to enforce 
nor what concessions it could make to avoid them. (at 
p. 746) 


On the contrary, General Counsel not only offered no evi- 
dence to prove loss of business but said, unequivocally : 


Iam not here attempting to establish the nature of the 
losses sustained by the company as a result of the 
activity... . I don’t feel . .. that it is the proper 
province of this trial to establish any loss, the nature 
of the loss or the extent of the loss. 


And the record is replete with documentary evidence, in- 
cluding thousands of pages of the bargaining record, prov- 


ing that the employer was at all times well informed as to 
the “‘specifie demands which these tactics were designed 
to enforce”? and ‘‘what concessions it could make to avoid 
them.’’ 


Both General Counsel and counsel for Prudential con- 
ceded that the employer was aware of all directives of the 
Union, concerning planned and prospective activities, be- 
fore their effective date. In no respect may it be found 
that the employer here was ‘“‘harrased”’ by the element of 
surprise, depriving it of opportunity to take appropriate 
counter measures. Furthermore, long before the Respond- 
ent openly announced that what it considered to be Pro- 
dential’s unfair demands might necessitate action by its 
members, Prudential had good reason to suspect both the 
nature and the possibility of the action. For in the 1954- 
1956 contract between the parties there had been this pro- 
vision : 
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During the period of this Agreement the Union will 
not cause or permit its member to cause, nor will any 
member of the Union take part in any strike, stoppage, 
mass late reporting, mass blank production weeks, or 
slow down of duties or production, or picket any of 
the Employer’s offices, for any reasons whatsoever; 
nor will the Union or its members engage or partici- 
pate in any demonstration, display, publication, or ad- 
vertisement, tending to incite sympathy or protests 
concerning the relations between the Employer and the 
Union and the Agents. The term ‘“‘strike’’ shall in- 
clude a strike of any nature, including such as are 
termed ‘‘sympathetic,’’ as well as any cessation or re- 
duction of normal business activities, or efforts by a 
group of Agents for the purpose of coercing the Em- 
ployer. 


The record contains no evidence to support any implied 
bearing on this case of the claim made by counsel for Pru- 


dential in his brief: 


Where the employees continue as employees and ac- 
cept their regular compensation from the company 
while refusing to perform the services required by the 
employer, then an imbalance of power has been created 
which is fatal to bargaining in good faith. 
The employees here involved are insurance agents, not 
factory production workers. Their general duties are to 
sell and service insurance policies. No particular time or 
place for such employee services are required by the em- 
ployer.’ There is no evidence in the record to show that 
the servicing of existing policyholders was in the slightest 
degree affected—as presumably would have been the case 
in a full strike. And as for the writing of new business— 


7 Vice-President Rosner, the one live witness at the hearing, said that ‘«The 
very nature of the job precludes setting a number of hours,’’ and ‘‘the job 
of an agent is utterly different than that which you seo every day.’’ 
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for which the agent receives a commission—it is plain that 
he was not paid for what he did not write.® 


There is one feature of the activity which appears not 
to have been an element in cases above cited. Although 
General Counsel accorded it only casual attention in his 
oral arguments, counsel for Prudential stresses in his 
brief the claim that by ‘‘demonstrating’’ in front of com- 
pany offices and by soliciting signatures upon petitions 
from policyholders, activities which were included in the 
Union’s program, the participating agents violated their 
individual agreements with Prudential. 


Even if the claim of violation of the employer-employee 
individual contracts were valid (and the history of pro- 
posed amendments to the Act makes it clear that Congress 
declined to empower the Board to decide such questions)? 
it is difficult to perceive how any ‘‘imbalance of bargaining 
power’’ was thereby created between the employer and the 
Union. Testimony of the Prudential official is to the effect 


that punitive power was readily available to the employer. 
It could have fined or ‘‘docked”’ the participating agents. 
That it chose not to do so was its own responsibility, not 
the Union’s. 


In conclusion on the point raised, the Trial Examiner 
finds no feature, or combination of features, of the con- 

8 Forthermore, on the item of ‘‘imbalance of power,’’ under Board suthor- 
ity which, so far as the Trial Examiner is aware, has not been challenged 
in a reviewing court, Prudential could quickly have regained ‘‘balance of 
power’’ by simply declining to negotiate until the Union ceased its unprotected 
activities, since the Union’s open and avowed purpose of the slowdown was 
to hasten negotiations and obtain a contract. 


9In the House Conference Rept. No. 510, on H. R. 3020, it is stated: 
‘‘The Senate amendment contained a provision which does not appear in 
section 8 of existing law. This provision would have made it an unfair 
labor practice to violate the terms of a collective bargaining agreement. . . . 
The conference agreement omits this provision of the Senate amendment. 
Once parties have made a collective bargaining contract the enforcement of 
that contract should be left to the usual processes of the law and not to 
the National Labor Relations Board.’’ The individual contracts were and 
are recognized in the contracts between the Respondent and Prudential. 
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certed activities involved so distinguishing them from the 
full, statutory strike, as to provide circumstantial evidence 
warranting the inference of a motive establishing bad 
faith bargaining. 

The foregoing conclusion, of course, in nowise disturbs 
the fact that the Trial Examiner considers himself bound 
by Board decisions to find that the activities themselves— 
although differing somewhat in nature from those which 
have been considered in other cases—fall within the scope 
of ‘‘unprotected concerted activities.’’ 


2. Claim of failure and refusal to bargain 


As noted above, it is the tenor of General Counsel’s con- 
tention that an ‘‘atmosphere’’ not conducive to good faith 
bargaining was created by the Union’s program, that by 
creating such an atmosphere, the Union failed to bargain 
in good faith, and by failing to bargain in good faith 
refused to bargain. 

Also as reviewed at length in the section immediately 
above, General Counsel not only failed to produce evidence 
showing the nature of the ‘‘atmosphere’’ but insisted that 
such proof was unnecessary. He declined to provide the 
Trial Examiner with any evidence of effect upon the nego- 
tiations, the negotiators, or upon the employer’s business. 
Yet—in the presence of his own concession that the nego- 
tiations ‘‘might seem to be a free and good faith give-and- 
take type of bargaining’’—he asks the Trial Examiner to 
conclude that because of an ‘‘atmosphere’’ (which, so far 
as General Counsel’s evidence is concerned, apparently 
was a complete vacuum) there actually was not free and 
“‘good faith type of bargaining.”’ 

Counsel for the Respondent appears to have well sum- 
med up General Counsel’s position as follows: 


Its case boils down to saying that even if there was 
good faith bargaining in fact, there could not have 
been in theory. 
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On the other hand, there is in the record some 72 volumes 
of transcript of negotiations. The Trial Examiner has not 
read them all. Although requested to do so by the Trial 
Examiner, neither General Counsel nor counsel for Pru- 
dential has cited any portion of this transcript in support 
of his position. From the sections he has read, the Trial 
Examiner concludes precisely what General Counsel con- 
ceded as to the apparent good faith, give-and-take nature 
of the negotiations. 

Neither does General Counsel claim nor did he offer any 
evidence to warrant a finding that the Respondent did not 
honor to the full Congress’ formula for bargaining collec- 
tively, as set out in Section 8 (d) of the Act: 


For the purposes of this section, to bargain collec- 
tively is the performance of the mutual obligation of 
the employer and the representatives of the employees 
to meet at reasonable times and confer in good faith 
with respect to wages, hours, and other terms and 


conditions of employment, or the negotiation of an 
agreement, or any question arising thereunder, and 
the execution of a written contract incorporating any 
agreement reached if requested by either party . . . 


So far as the record shows, each party met with the 
other when requested, conferred in good faith, negotiated 
an agreement and signed it. 


Indeed, again so far as the Trial Examiner can learn 
from the record, the only delay in negotiations was caused 
by the bringing of this case. And it was counsel for Pra- 
dential who vigorously opposed, before the Trial Examiner 
at the opening of the hearing, the Respondent’s motion for 
postponement in order to permit completion of negotia- 
tions and the reaching of agreement. The postponement 
was granted on June 27, and on July 17 the new contract 
was executed. That contract, which does not expire until 
July, 1959, contains a provision similar to that quoted 
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above by which the Union agrees not to engage in the 
activities involved here. 

Contrary to the apparent position of General Counsel 
and counsel for Prudential, the Trial Examiner considers 
such evidence of actual negotiations to have quite as much 
bearing upon the ultimate question of good or bad faith 
bargaining as does evidence of the slowdown. As the Cir- 
cuit Court of Appeals said in Reed & Prince, cited above: 


The ultimate issue whether the Company conducted 
its bargaining in good faith involves a finding of 
motive or state of mind which can only be inferred 
from circumstantial evidence. 


The Trial Examiner sees no reason why the same prin- 
ciple of evidence should not apply whether an employer 
or a union is involved. And the actual record of negotia- 
tions can hardly be found so remote a circumstance of 
bargaining that it must be ignored. 


From the “circumstantial evidence”? of the bargaining 
itself it appears that but one inference is possible, par- 
ticularly in view of General Counsel’s concession noted 
heretofore: the Union’s motive was one of good faith. 


Against this—to the Trial Examiner—reasonable infer- 
ence, should be weighed whatever inference may be as rea- 
sonably drawn from the Union’s concurrent ‘“anprotected’’ 
activities. If clearly understood, General Counsel’s con- 
tention is that the sole inference to be drawn from such 
conduct during negotiations is one of bad faith, and that 
this inference so far outweighs that which may be drawn 
from the negotiations themselves that a refusal to bargain 
conclusion must follow. 


In reviewing all factors involved in this case the Trial 
Examiner has used more words than he intended to at the 
outset. As has been said by his betters, of this and earlier 
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generations, words are inadequate conveyors of ideas.’ 
And the increase of quantity seldom adds to their quality. 
Although the Trial Examiner, having written them, thinks 
he has said that he is unable, upon analysis of all rele- 
vant elements, to infer a motive of bad faith bargaining 
from the Union’s slowdown conduct, perhaps that idea 
may be more clearly presented by means of a simple, 
mathematical formulation of the problem. 


There are three distinct elements involved in the case: 
(a) the intent to influence bargaining, (b) the method of 
influencing bargaining, and (c) ultimate ‘‘bad faith’’ bar- 
gaining. General Counsel’s formula, then, is: 


(a) plus (b) equals (¢) 


It will hardly be questioned that, in formula fashion, 
greater weight should be given to that which is dlegal, 
lesser weight to that which is not illegal but by the Board 
has been found to be unprotected, and none at all to that 


which is neither illegal nor unprotected. Let us assign, 
then, the value of 0 to (a), 5 to (b) and 10 to (c). Substi- 
tating these values in the above formula: 


0 plus 5 equals 10. 


And of course this is not so. Legal intent plus unprotected 
method do not add up to illegality, in this case and in the 
opinion of the Trial Examiner. 


In summary, having given full consideration to the un- 
protected activities as evidence bearing upon the ultimate 
question of bad faith bargaining, the Trial Examiner con- 
cludes and finds, because of their isolation in the light and 
weight of all other evidence, including stipulations and 
concessions noted above, which clearly establishes good 

10‘ Conventional English,’’ said Alfred North Whitehead, ‘‘is twin sister to 
barren thought.”? (The Philosophical Eeview Vol. XLVI, p. 183.) 
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faith bargaining, that General Counsel’s complaint is not 
sustained by the preponderance of evidence. 


Upon the foregoing findings of fact and upon the entire 
record in the case, the Trial Examiner makes the following: 


Conclusions of Law 

1. The operations of Prudential occur in commerce 
within the meaning of the Act. 

2. Insurance Agents’ International Union, AFL-CIO, is 
a labor organization within the meaning of Section 2 (5) 
of the Act. 

3. The Respondent has not engaged in unfair labor prac- 
tices, as alleged in the complaint, within the meaning of 
Section 8 (b) (3) of the Act. 


RecoMMENDATIONS 
Upon the basis of the foregoing findings of fact and con- 


clusions of law, the Trial Examiner recommends that the 
complaint be dismissed in its entirety. 
Dated at Washington, D. C., this 7 day of December 1956. 


©. W. WxHIrreMoge 
C. W. Whittemore 
Trial Examiner 


Decision and Order 


On December 7, 1956, Trial Examiner C. W. Whittemore 
issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondent had not engaged in 
the unfair labor practices alleged in the complaint, and 
recommended that the complaint be dismissed in its entire- 
ty, as set forth in the copy of the Intermediate Report 
attached hereto. Thereafter, the Company and the General 
Counsel filed exceptions to the Intermediate Report and 
supporting briefs. The Respondent also filed a statement 
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in support of the Intermediate Report and a brief.’ 

The Board? has reviewed the rulings of the Trial Exam- 
imer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the Intermediate Report, the 
exceptions and briefs, and the entire record in this case, 
and finds merit in the exceptions to the Intermediate Report 
for the reasons discussed below. Accordingly, the Board 
adopts only those findings and conclusions of the Trial 
Examiner which are consistent with the findings and con- 
clusions hereinafter made. 


1. The Trial Examiner found that the Respondent did not 
refuse to bargain in good faith within the meaning of Sec- 
tion 8(b)(3) of the Act by engaging in certain conduct, 
characterized by him as ‘‘slowdowns,’’ during the course 
of contract negotiations. We do not agree. 


The facts are not in dispute and may be summarized as 
follows: For a number of years, the Respondent has been 


in contractual relations with Prudential, the charging party, 
as the exclusive bargaining representative of Prudential’s 
district agents in an appropriate unit described in the 
Intermediate Report. On January 16, 1956, about 2 months 
before the expiration date of their then current contract, 
the parties began negotiations for a new agreement. Ap- 
parently dissatisfied with the progress of negotiations, the 
Respondent on February 28 alerted local union officials 
that it contemplated taking ‘‘emergency’’ measures, if a 
satisfactory agreement was not reached by the time their 
current contract expired on March 19. No agreement hav- 
ing been reached as the contract expiration date ap- 
proached, the Respondent accordingly adopted a ‘“Work 

1 The requests of the Respondent and the Company for oral argument are 
hereby denied as the record, exceptions, and bricfs, adequately present the 
issues and positions of the parties. 

2 Pursuant to the provisions of Section 3(b) of the National Labor Re- 
lations Act, the Board has delegated its powers in connection with this case 
to a three-member panel. 
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Without Contract’? program which eoncededly, as the Trial 
Examiner found, was designed to force the Company to 
yield to its bargaining demands. This plan was put into 
effect through a series of directives issued during the 
course of negotiations to local union officials and member 
district agents, at least once a week until the following 
July when a new agreement was concluded? These direc- 
tives required the district agents at various times, while 
negotiations were going on, to engage in specified harassing 
activities in the course of their employment and in utter 
disregard of their assigned duties and normal routines. 


As fully set forth in the record, the district agents, pur- 
suant to the directives, refused to write new business ; 
reported late to their respective offices at 10:00 o’clock in 
the morning instead of 8:30, as they were required to do; 
engaged in ‘‘sit-in mornings’’ whereby the agents remained 
in the office until noon ‘‘doing what comes naturally”? and 
refused to perform any work after 4:30 p.m., contrary to 
what they customarily did; picketed, demonstrated, and 
distributed leaflets in front of the home, district and de- 
tached offices on specified days; distributed leaflets each 
day to policyholders and others on the agent’s debit; 
secured policyholders’ signatures on petitions directed to 
the Company on the Respondent’s bebalf; engaged in an 
‘‘all-go-or-no-go’’ program whereby agents refused to 
attend special business conferences on the Company’s 
invitation ; presented signed policyholders’ petitions to the 
Company at its home offices while simultaneously engaging 
in mass demonstrations; when, upon Respondent’s direc- 


3 This agreement was concluded on July 17, 1956, during a recess in the 
hearings herein. For this reason, among others, the Respondent moves to 
dismiss the complaint on the ground that the case has become moot. It is 
well established that the discontinuance of unfair labor practices does not 
render moot the charges based thereon. Moreover, we find that the order 
hereinafter directed is necessary as an assurance against the recurrence of the 
violations found in this case. Accordingly, we deny the Respondent’s motion 
to dismiss. International Longshoremen’s Association, 118 NLEB No. 199; 
Southern Saddlery Company, 90 NLRB 1205, 1208; ef. N.LEBB. v. Mecia 
Textiles Mills, Inc., 339 U.S. 563, 567. 
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tion, the agents resumed writing new business, they refused, 
contrary to Company instructions, to make any report of 
such business to staff managers or to permit them to read 
the reports or to see any insurance applications which were 
deposited directly in the ‘‘chute’’; and reported to and left 
the office in a group. In addition, during the period from 
May 21 to June 22, district agents refused to participate 
in the Company’s ‘‘May Policyholders Month’’ campaign 
and instead participated in the Respondent’s ‘‘May Policy- 
holders Month”? campaign. As a result, the agents would 
not accept any material for the Company’s campaign, work 
extra hours, put forth special effort, work with a staff 
manager, perform duties after 4:30 p.m., show any interest, 
or take part in management meetings. It cannot be ques- 
tioned that the foregoing activities were intended and 
could have no effect other than to disrupt and cartail the 
Company’s business, and thereby to compel the Company 
to accede to the Respondent’s contract demands. 


In our opinion, the harassing tactics to which the Re- 
spondent resorted while purporting to negotiate its differ- 
ences with the Company do not reflect the good faith bar- 
gaining contemplated by the Act.* Collective bargaining 
in good faith, as the Board and the Courts have so often 
held, presupposes that both the employer and the union 
“Center into discussion with an open and fair mind, and a 
sincere purpose to find a basis of agreement touching wages 
and hours and conditions of labor.’* It requires ‘‘cooper- 
ation in the give and take of personal conferences with a 
willingness to let ultimate decision follow a fair opportunity 
for the presentation of pertinent facts and arguments.’” 


4 Section 8(d) defines the duty to bargain as ‘‘the performance of the 
mutual obligation of the employer and the representative of the employees 
to meet at reasonable times and confer in good faith with respect to wages, 
hours, and other terms and conditions of employment.’’ 


5 Globe Cotton Mills v. N.L.B.B., 103 F. 2a 91, 94. 


6N.LEB. v. The Jacobs Manufacturing Company, 196 F. 2d 680, 683 
(CO. A. 2). 
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In the present case, the Respondent’s reliance upon 
harassing tactics during the course of negotiations for the 
avowed purpose of compelling the Company to capitulate 
to its terms is the antithesis of reasoned discussion it was 
duty-bound to follow. Indeed, it clearly revealed an unwill- 
ingness to submit its demands to the consideration of the 
bargaining table where argument, persuasion and the free 
interchange of views could take place.” In such circum- 
stances, the fact that the Respondent continued to confer 
with the Company and was desirous of concluding an agree- 
ment does not alone establish that it fulfilled its obligation 
to bargain in good faith, as the Respondent argues and 
the Trial Examiner believes. At most, it demonstrates 
that the Respondent was prepared to go through the 
motions of bargaining while relying upon a campaign of 
harassing tactics to disrupt the Company’s business to 
achieve acceptance of its contractual demands. If an em- 
ployer in the course of negotiations threatens to shut down 
his plant or to cut hours of work or to stop overtime, in 
order to force a union to accede to his proposals and aban- 
don its own demands there can be no doubt, under estab- 
lished Board law as enforced by the Courts, that the em- 
ployer thereby is not engaging in the genuine good faith 
bargaining required by the Act. Similarly, here, the Re 
spondent’s conduct does not evidence an open and fair 
mind to reach agreement on the basis of free exchange of 
ideas which is essential to good faith bargaining. By the 
same token, it is unnecessary to show, as the Respondent 
urges, that this conduct actually affected the negotiations 
or the Company’s business.* It is sufficient that this con- 


7 Indeed, the Respondent bluntly informed its membership by one of its 
directives that ‘‘a satisfactory contract will be won in the field and not at 
the bargaining table.’’ 

8 However, we note that in one of the directives to the membership, the 
Respondent informed them that the ‘‘program of ‘work without a contract’ 
is now operating in high gear. It is having a decided effect upon manage- 
ment and its success has been the subject of discussions at the bargaining 
table.’’ 
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duct reflected an attitude not to engage in the free give-and- 
take of good faith bargaining.’ 


Although admitting that its activities in question fall 
within the category of a ‘‘concerted slowdown,”’ the 
Respondent, nevertheless, contends that this conduct is no 
different from a strike and is entitled to the same statutory 
protection. Therefore, it argues if no inference of bad 
faith could be drawn had it engaged in a strike contempo- 
raneously with the negotiations, no such inference could be 
drawn from the conduct in which it had actually engaged. 
It is clear, however, as the Trial Examiner found, that, un- 
like a strike, ‘‘concerted slowdowns,’’ and the Respond- 
ent’s harassing activities in particular, are not protected 
by Section 7 or Section 13 of the Act.?° Consequently, 
whether or not an inference of bad faith is permissible 
where a union engages in a protected strike to enforce its 
demands, there is nothing unreasonable in drawing such an 
inference where, as here, the union’s conduct is not sanc- 
tioned by the Act. Harassing activities are plainly ‘‘ir- 
reconcilable with the Act’s requirement of reasoned dis- 
cussion in a background of balanced bargaining relations 
upon which good faith bargaining must rest,’ and ‘‘im- 
pair(ed) the process of collective bargaining that Congress 
intended not only to encourage but to protect.’ 


9 Contrary to the Respondent’s contention, we rely on the harassing tactics 
solely as evidence of the Respondent’s bad faith dealings with the Company 
and not as independently constituting unfair labor practices. 


10 See, for example, International Union, U.4.W. v. Wisconsin Employment 
Relations Board, 336 U.S. 245; Phelps Dodge Copper Products Corporation, 
101 NLRB 360, 367-368. 

11 We respectfully disagree with the contrary opinion of the majority of 
the Court in Textile Workers of America, CIO v. NLRB. (Personal Products 
Corp.), 227 F. 2a 409 (C. A. D. ©.) and agree with the dissent of Judge 
Danaher in that case. 

12 Phelps Dodge Copper Products Corporation, supra, at p. 368. 


13 Textile Workers Union of America, CIO (Personal Products Corporation), 
108 NLRB 743, 747. 
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Moreover, unlike the complete cessation of work and pay 
involved in a strike, the Respondent’s resort to harassing 
tactics was designed to enable the employees unilaterally 
to dictate the terms of their employment and accept com- 
pensation from their employer without giving a regular 
return of work done, and thus to circumvent the orderly 
and peaceful procedures of collective bargaining. Such 
conduct, as the Supreme Court has recognized with respect 
to an employer’s unilateral action, is ‘‘manifestly incon- 
sistent with the principle of collective bargaining.’’* To 
permit these unprotected activities to be used to undermine 
free collective bargaining would, in our opinion frustrate 
the very purpose of the Act to secure industrial peace 
through the process of collective bargaining. 


In view of all the facts and circumstances in this case, 
and in accordance with the Board’s decision in Teztile 
Workers Union, (108 NLRB 743), we find that the Re 
spondent, by engaging in harassing conduct during the 
course of the negotiations, failed to bargain in good faith 
and thereby violated Section 8(b)(3) of the Act.?¢ 


2. In dismissing the complaint herein, the Trial Examiner 
was under the erroneous impression that he was not bound 
by the Board’s decision in the Teztile Workers Union case, 
supra, because the Court of Appeals for the District of 
Columbia refused to enforce the portion of the Board’s 
order in that case relevant to the issues here involved. 
The Trial Examiner in support of his assumption that he 
was not ‘‘required to conform his findings, conclusions 

14 Indeed, in one of the directives to the district agents, the Respondent 


pointed out ‘* You know that the Company is unhappy because our membership 
are able to draw their salaries while continuing the program.’’ 


15 N.L.B.B. v. Crompton Highland Mills, 337 U.S. 217, 225, sce also dis- 
senting opinion in Teztile Workers Union of America, CIO v. N.L.2.B., supra, 
at p. 412. 


16 See International Union, United Mine Workers of America (Boone County 


Coal Corporation), 117 NLEB 1095. In view of our decision herein, we 
deny the Respondent’s motion to dismiss the complaint. 
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and recommendations to the principles enunciated in the 
Board’s decision in Personal Products’’ erroneously relies 
upon the Board’s decision in Blue Flash Express Co. (109 
NLRB at 593) where the Board specifically overruled pre- 
vious principles established by the Board with which cer- 
tain Court decisions were in conflict. The Board in that 
case reevaluated its previous decisions on the principles 
involved therein and itself chose to establish a new policy 
citing in support of such policy, the decisions of the Courts 
alluded to by the Trial Examiner. It has been the Board’s 
consistent policy for itself to determine whether to ac- 
quiesce in the contrary views of a circuit court of appeals 
or whether, with due deference to the court’s opinion, to 
adhere to its previous holding until the Supreme Court 
of the United States has ruled otherwise. But it is not 
for a trial examiner to speculate as to what course the 
Board should follow where a circuit court has expressed 
disagreement with its views. On the contrary, it remains 
the trial examiner’s duty to apply established Board prec- 
endent which the Board or the Supreme Court has not 
reversed. Only by such recognition of the legal authority 
of Board precedent, will a uniform and orderly adminis- 
tration of a national act, such as the National Labor Re- 
lations Act, be achieved."* 


17 Member Murdock is in full agreement with the views just stated es to 
the obligation of Trial Examiners to follow Board precedent despite con- 
flicting Court precedent, it being the sole prerogative of the Board to decide 
when to reverse its own precedents and to adopt and apply contrary Court 
decisions. He further notes that he has previously stated such a view in his 
dissent in American Tool Works, 116 NLEB 1681, 1686, where, however, he 
was alone in doing so. Neither in that case nor in other cases (¢. g., 
Crystal Palace Market, 116 NLRB 856, 868; Shepherd Machinery Co., 119 
NLEB No. 39; Alloy Manufacturing, 119 NLEB No. 38), where Trial 
Examiners successfully anticipated reversals of Board precedents by ignoring 
Board precedents, has the Board criticized the Trial Examiners’ actions in 
not following and applying Board precedent. In Member Mardock’s view 
the obligation of Trial Examiners to follow Board precedent is uniform and 
the Board should be no less critical of a Trial Examiner’s refusal to follow 
Board precedent in cases where the Board affirms the result reached by 2 
Trial Examiner who has disregarded Board precedent. 
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Tae Errecr or roe UxFar Lazor Practices 
Upon Commence 


The activities of the Respondent, set forth above, which 
have been found to constitute unfair labor practices occur- 
ring in connection with the operations of the Company, 
described in the Intermediate Report, have a close, intimate 
and substantial relation to trade, traffic and commerce 
among the several States and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow of 


commerce. 
Tue Remepy 


Having found that the Respondent has engaged in certain 
unfair labor practices, we shall order it to cease and desist 
from this and like and related conduct, and to take certain 
affirmative action designed to effectuate the policies of the 
Act. 


Conctiusions or Law 
1. The Prudential Insurance Company of America, a 


New Jersey corporation, is engaged in commerce within the 
meaning of the Act, 


2. Insurance Agents’ International Union, AFL-CIO, is 
a labor organization within the meaning of Section 2(5) 
of the Act. 


3. Insurance Agents’ International Union, AFL-CIO, is, 
and at all times material herein has been, the exclusive 
representative of the Company’s employees in an appro- 
priate unit described in Section III A of the Intermediate 
Report for the purpose of collective bargaining within the 
meaning of Section 9(a) of the Act. 


4. By refusing to bargain collectively in good faith with 
the Company, the Respondent has engaged in and is en- 
gaging in unfair labor practices within the meaning of 
Section 8(b)(3) of the Act. 

5. The aforesaid unfair labor practices affect commerce 
within the meaning of Section 2(6) and (7) of the Act. 
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5. The aforesaid unfair labor practices affect commerce 
within the meaning of Section 2(6) and (7) of the Act. 
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ORDER 


Upon the entire record in the case, and pursuant to Sec- 
tion 10(c) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby orders that 
the Respondent, Insurance Agents’ International Union, 
AFL-CIO, its officers, representatives, agents, successors 
and assigns shall: 


1. Cease and desist from refusing to bargain collectively 
in good faith with The Prudential Insurance Company of 
America, as the exclusive representative of the Company’s 
district agents in the appropriate unit described in the 
Intermediate Report, with respect to rates of pay, wages, 
hours of employment, and other terms and conditions of 
employment, by authorizing, directing, supporting, inducing 
or encouraging the Company’s employees to engage in slow- 
downs, harassing activities or other unprotected conduct, 
in the course of their employment and in disregard of their 
duties and customary routines, for the purpose of forcing 


the Company to accept its bargaining demands, or from 
engaging in any like or related conduct in derogation of 
its statutory duty to bargain, provided the Respondent 
remains the representative of the employees in the appro- 
priate unit as prescribed im Section 9 of the Act. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Post at its business offices and meeting halls, and 
at the business offices and meeting halls of its local unions 
which administer its contract with The Pradential Insar- 
ance Company of America, copies of the notice attached 
hereto as an appendix."* Copies of said notice, to be fur- 
nished by the Regional Director for the Second Region, 


18 In the event this Order is enforced by a decree of a United States Court 
of Appeals, the notice shall be amended by substituting for the words ‘‘PUR- 
SUANT TO A DECISION AND OBDER,’’ the words “PURSUANT TO A 
DECREE OF THE UNITED STATES COURT OF APPEALS, ENFORCING 
AN OEBDER.’’ 
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shall, after being duly signed by an official representative 
of the Respondent, be posted by the Respondent immedi- 
ately upon receipt thereof, and be maintained by at for 
sixty (60) consecutive days thereafter in conspicuous 
places, including all places where notices to members are 
customarily posted. Reasonable steps shall be taken by 
the Respondent to insure that said notices are not altered, 
defaced, or covered by any other material ; 


(b) Furnish to the Regional Director for the Second 
Region signed copies of the notice attached hereto and 
marked as an appendix, for posting, the Company willing, 
at the home office, district offices and detached offices of 
The Prudential Insurance Company of America which are 
herein involved, in places where notices to employees are 
customarily posted. The notice shall be maintained there 
for a period of sixty (60) consecutive days thereafter. 
Copies of said notice, to be farnished by the Regional 
Director for the Second Region, shall, after being duly 
signed by an official representative of the Respondent as 


provided in paragraph 2(a) of this Order, be forthwith 
returned to the Regional Director for such posting; 


(c) Notify the Regional Director for the Second Region, 
in writing, within ten (10) days from the date of this 
Order as to what steps the Respondent has taken to comply 
herewith. 


Dated, Washington, D. C., Deo. 13, 1957. 


Joseph Alton Jenkins, 
Nattowat Lazorz Reuations BoaEp 
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APPENDIX 
NOTICE TO ALL MEMBERS AND ALL EMPLOYEES 
Poursvant To a Decision anpD ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our members and employees 
of The Prudential Insurance Company of America that: 


We Wr Nor refuse to bargain collectively in good 
faith with Tae Proupentian Insurance Company Or 
America, as the exclusive representative of the Com- 
pany’s district agents in the appropriate unit described 
in the Intermediate Report, with respect to rates of 
pay, wages, hours of employment, and other terms and 
conditions of employment, by authorizing, directing, 
supporting, inducing or encouraging the Company’s 
employees to engage in slowdowns, harassing activ- 
ities or other unprotected conduct, in the course of their 


employment and in disregard of their duties and cus- 
tomary routines, for the purpose of forcing the Com- 
pany to accept its bargaining demands, and we will not 
engage in any like or related conduct in derogation of 
our statutory duty to bargain, provided we remain the 
representative of the employees in the appropriate 
unit, as prescribed in Section 9 of the Act. 


Insurance AGENTS’ INTERNATIONAL 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by 
any other material. 
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Order Correcting Decision and Order 


On December 13, 1957, the Board issued a Decision and 
Order’ in the above-entitled proceeding in which there were 
inadvertent errors. 


Ir Is Heresy Oxperep that the said Decision and Order 
be, and it hereby is, corrected by striking from paragraphs 
2(a), (b) and (c) on pages 9 and 10 the words ‘‘Second 
Region’’ and substituting therefor the words ‘‘Twenty- 
second Region’? wherever they appear therein; and 


Ir Is Furruer Oxverep that the said Decision and Order, 
as printed shall appear as hereby corrected. 


Dated, Washington, D. C., December 26, 1957. 
By direction of the Board: 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
3 PROCEEDINGS 


Trial Examiner Whittemore: If counsel are ready, we 
will call to order hearing in the matter of Insurance 
Agent’s International Union, AFL-CIO, and the Prudential 
Insurance Company of America, Case 2-CB-1726. 

At this point, for the record, I will ask counsel to please 
state their appearance and give their name and address 
and the party whom they represent. 

Mr. Kaynard: Samuel M. Kaynard, Counsel for General 
Counsel, 2 Park Avenue, New York. 

Mr. Groner: Counsel for Respondent Union, Isaac N. 
Groner, 1701 K Street, N.W., Washington 6, D. C. 

Mr. Bernstein: Counsel for Prudential Insurance Com- 
pany of America, Silver & Bernstein, 295 Madison 
Avenue, New York 17, by Nahum A. Bernstein and Donald 
R. Seawall. 
cf es e e se e e ° es s 
81 Mr. Kaynard: At this point I would like to offer 

in evidence General Counsel’s Exhibits 29 through 


32. 


o * e o ° es e e 
Trial Examiner: They are received in evidence. 
° . ° e s e e ° se 


82 Mr. Kaynard: Mr. Examiner, I would like to mark 
in evidence a series of documents which I can 
generally characterize as directives issued by the Inter- 
national to the individuals or bodies indicated thereon. 
Since they are of one classification or generic type, I will 
mark them all with one number and list them A, B, C, 
et cetera. 
a e id s * e es * 2 e 
90 (Thereupon, the documents above referred to were 
marked as General Counsel’s Exhibits 33-A through 
33-AAA, inclusive, and received in evidence.) 
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110 Mr. Kaynard: I offer in evidence General 
Counsel’s Exhibits 38-A through 38-Y for identifica- 

tion, together with the stipulations which we have made 
in the course of discussion. 

Trial Examiner: Any objection? 

Mr. Groner: No objection. 

Trial Examiner: Very well, they may be received in 
evidence. 


Mr. Kaynard: Mr. Examiner, you will again 
easily observe from looking at the various docu- 
ments which are directives from the respondent or its 
various locals or other material already in evidence, that 
one phase of the union activity program related to 
district agents not getting new business or not soliciting 
new business from policyholders. In connection with that 
phase of the operation or that phase of the program, I 
will ask the reporter to mark for identification various 
documents with various different headings all designed 
to disclose the amount of business reported or canvassed 
for certain periods of time, and the amount of business 
written or issued by respondent for various periods of 
time as a basis for arriving at certain conclusions with 
respect to the activity of respondent’s members in con- 
nection with the no-business program of respondent. We 
have tables and charts relating to these facets as indicated 
by the home office figures, the home office being the home 
office in Newark, New Jersey of Prudential. 


I would like to make some general remarks to 
indicate what the various phrases are, so that they 
would be reflected in the record, and to which respondent’s 
counsel will agree, I hope. 
In the course of the district agent’s duties, he solicits 
new business or writes new business of various types, 
including what is known as a debit life policy and ESP 
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policy, which is an abbreviation for Employers’ Security 
Program, he will write a policy which is known as Sick- 
mess and Accident Policy and a Policy which is known as 
Ordinary Life, and those are generally the types of 
policies which he will write. 

I would also point out that with respect to the ESP 
policy, this is a policy which has been written by the com- 
pany in 1956, more or less, starting some time in the fall 
of 1955, and that accordingly there are no comparable 
figures for ESP policies for the first half of 1955 as there 
are for the first half of 1956, during which period some 
of the activities of respondent took place. Accordingly, 
in order to make an accurate comparison of some of the 
figures, we have in instances excluded ESP, as indicated, 
in order to compare 1955 debit life with 1956 debit life. 

In addition to those remarks, I would also point 
193 out, as I have pointed ont in the past in connection 
with other exhibits, that there is a distinction to be 
drawn. between the activity of the district agent in the 
field, in the sense that he will solicit new business and 
write new business and report such new business to the 
staff manager or the district manager, as the case may be, 
which are reflected on the 592 forms. This is the reported 
activity. In other words, a district agent will secure the 
applications signed by a policyholder, but between the 
time of the signing of the policy application and the 
issuance of the policy, many things may happen whereby 
the policy may not be issued by the company for some 
reason or other, or else the policy applicant, for some 
reason or other, may withdraw from his original commit- 
ment. 

Therefore, there is a distinction to be drawn between the 
reported or canvassing figure and the actual issued figure 
of the company of a policy by the company. For that 
reason I have broken down the figures in two reported 
canvassing results, which refer to the activity of the dis- 
trict agent in the field as he reflects it on his 592 report, 


49 


and have broken down the other type of policy, which 

refers to the actual issue of the policy by Prudential. 
194 Moreover, in order to relate these figures to the 

instant case, the 592 forms, which are already in 
evidence, are forwarded to the various regional home 
offices and, in turn, to the main office at Newark, and 
statistics are computed on the basis of the week during 
which the activity took place, so that the figure for re- 
ported canvassing results will relate to the actual week 
where the activity took place. On the other hand, in con- 
nection with the official issue statistics, it is common 
practice that there must be a lag between the time that 
the policy is forwarded or the policy application is for- 
warded to the home office and the processing of that policy 
and the required paper work and, maybe, physical 
examination and underwriting, so that there is probably 
a lag of from two to four weeks, depending on the nature 
of the policy. 

With respect to ordinary life, it is usually a lag of about 
four to five weeks, and with regard to sickness and 
accident policies there is a lag which may be more than 
five weeks. 

I mention these facts so that in looking at the figures, 
you will have to compare not the same period as you would 
compare for canvassing results—and you would also 
have to look at the period not comparable to 

the actual dates of the activities of the respondent, 
195 namely, from March 19 to June 22—but, rather, 

from a four-week lag or two-week lag after March 19. 
Instead of June 22, the date is May 7, because, as you will 
note from the directives, the new business writing feature 
of the union’s program ceases as of May 7, although other 
facets of the program continued on past May 7. 

In the debit business the lag to the writing date of 
the policy, which is the figure reflected in the statistics, 
is usually about a week and there, too, you have to 
reconcile those lags. 
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(Thereupon, the documents above referred to were 
marked as General Counsel’s Exhibits 59-B through 59-M 
for identification.) 

Mr. Kaynard: With that explanation, I offer in evidence 
General Counsel’s Exhibits 59-A through M. 


199 Mr. Kaynard: I would like the reporter to mark 

for identification these charts, which are a 
correlative source of material, and then I will explain 
them. 


e e e s 5 ° e e ° se 


201 Now, Mr. Examiner, in answer to your question, 
and I am sorry if I delayed answering it by putting 
these before you to be marked in evidence, I would 

202 like to say this: In connection with various phases 
of the union’s activity program we have, by various 

statistics, et cetera, already admitted into evidence 

starting with 1954 and I believe extending through 1956, 


attempted to establish the extent of the participation of 
various district agents in the field in various phases of 
that program, such as the number of agents out of a total 
possible number of agents in the particular area who 
engaged in late reporting, sit down and slow down; the 
number of agents out of a total possible number of agents 
in an area who participated in picketing from 12 to 1] 
and from 10 to 11 or from 8:30 to 9:30, or those who 
reported late. 

‘We have included all types of demonstrations. One of 
the phases of the union’s program, and I might say that 
we regard it as one of the most important phases of the 
union’s program, was that directive directed toward the 
agent not engaging in new business, and by that—when 
I use the words ‘‘no business,”’ it is a word which the union 
itself employed, and that was with reference to the very 
guts of the agents’ duties as a district agent. After all, 
a district agent is hired by Prudential for one main 
purpose: to sell policies, and, of course, also to service 
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old customers and new customers. In the course of 
203 the agent’s duties, as I pointed out, he must solicit 

new business of various types; namely, debit life, 
ESP, sickness and accident policies or ordinary life in- 
surance policies. Now, in order to establish the extent 
to which the agents in the field adhered to, followed, im- 
plemented the union’s program that they write no new 
business, we have attempted to introduce into evidence 
by way of these charts and graphs, 59-A through M and 
60-A through M, facts which show, one, the nature and 
amount and extent of the agents’ activities as he himself 
has reported it in the year 1955, and the nature and 
extent of the agents’ activities as he has reported it in 
the year 1956 for the first six months of each year, which 
embraces within it the seven-week period during which 
the union’s directive against writing new business was 
promulgated and in force. 

We have attempted by these figures not only to show 
the over-all reported canvassing activity or the solicitation 
or the extent to which it has written business in the field 
or all policies which the agents have jurisdiction to sell, 
but also the various types of policies, so that we can make 
a better comparison in view of the certain differences in 
time and types of policies that existed in 1955 and 1956. 

Similarly, we have attempted to introduce into 

204 evidence by way of these documents figures, all of 
which were secured from the facts and figures of 

the official records and documents of Prudential, which 
are kept in the ordinary course of business, which indicate 
the issuance of policies of various types under the juris- 
diction of the district agent during the important period 
of 1955 and 1956, and have included that in the first six 
months of 1955-1956—engaged in a similar breakdown 
for the various types of policies and a combined over-all 
picture of all types of policies written by the district 
agent and issued by the home office on behalf of the dis- 
trict agents, so that from those figures we can see what 
exactly was issued during the important period under 
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consideration in 1955 and what was issued during the same 
important period in 1956. 

We recognize that included in some of these figures 
are activity engaged in by staff managers and district 
managers. It is true that staff managers and district 
managers can and do write new business of various types 
comparable to those written by the district agent. How- 
ever, if I may say for argument, and if Mr. Groner does 
not wish to agree to it or stipulate to it, we will prove it, 

the degree or extent or the amount of reported 
205 business by the staff managers and district 

managers, the amount of policies issued as a result 
of activity by staff managers and managers is what I 
would regard as a rather de minimis amount in relation 
to the over-all volume of activity. 

I understand that it is about—and this will be subject 
to correction—5 per cent of the total of the figure. There- 
fore, as far as that factor being present in the figures, 
we do not wish to hide it nor do I wish to have you 


ignore it—I would only wish to present it to you and then 
you can consider the impact it has on the over-all figures. 


e e e . es ° es e es ° 
239 (Thereupon, the documents heretofore marked 

General Counsel’s Exhibits 59-A through M and 
60-A through M were received in evidence.) 

Trial Examiner: Suppose we give the reporter a short 
break. 

(A short recess was taken.) 

Trial Examiner: Before you go ahead, Mr. Kaynard, I 
want to say this: Before the recess I recall that I had 
not ruled upon the motion to adjourn the hearing until 
after the Supreme Court decision is made. I think I should 
rule upon that motion. It is denied with the right to 
renew it at any time counsel for the respondent thinks it 
is proper. 
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EXHIBITS 
General Counsel's Exhibit No. 32 


INSURANCE AGENTS’ INTERNATIONAL UNION, AFL 
420-428 victor BUILDING, 724 NINTH STREET, N.W. 
WASHINGTON, D. C. 

May 31, 1955 
To roe Presents or Aut Locay Unions or tHE IAIU, 


Mempers or THE GenEBAL Executive Boarp AND 
ORGANIZERS 


Dear Sir and Brother: 


While it is the intention of the Union to provide a transcript 
of the proceedings of the second Biennial Convention of 
the LAIU-AFL which was held in Louisville, Kentucky, 
from May 23 to May 26, there is one matter of the utmost 
importance which we call to your attention with consider- 
able emphasis. 


The following resolution submitted by Local 19 was ap- 


proved by the Convention and the conditions of the first 
paragraph in the resolution become effective immediately: 


Wuerzas, it is an established fact that Prudential In- 
surance Company, through contests and special efforts 
is exerting the type of pressure upon our members, 
which was originally the reason for the creation of a 
union of insurance agents 


Wuenzas, our International Union through the General 
Executive Board has recognized this threat and issued 
a resolution in November 1954 directing that no mem- 
ber accept any gift, prize or gratuity offered as a re- 
ward for production ‘goals established in special efforts 


Wuerzas, the rediscussion of compensation meeting 
with Prudential proved the fallacy of demonstrating 
weakness on the part of the membership, and 


54 


Wueneas, the General Executive Board of this Interna- 
tional had in May of 1953 passed a resolution directing 
that either all agents or none go to company confer- 
ences, 


Wuenras, in the Prudential Insurance Company such 
business conferences are contests and attendance a 
prize under the present system and offer the Company 
the opportunity to pit one agent against another 
through bulletins and posters and other forms of 
pressure 


Waueneas, two years have passed and the membership 
is in a position to recognize the damage done by their 
refusal to carry out this edict 


Wuenzas, such attitude is in keeping with trade union 
principles and within the realm of union jurisdiction 


Be Ir Resotvep, that this convention issue a directive 
to all members of this Union employed by the Pruden- 


tial Insurance Company, that unless all of the members 
are invited to any business conference, none will go and 
such business conferences will be in the category of a 
contest and acceptance of an invitation will be in 
violation of the resolution of November 1954 


Be Ir Furraer Resouven, that this convention, the su- 
preme ruling body of this International Union, declare 
that any member violating this directive be subject to 
such disciplinary action as provided for under the 
Constitution of this International. 


In order to clarify the meaning and the intent of the reso- 
lution the newly elected General Executive Board held a 
meeting in Louisville, Kentucky, on May 27, 1955, and di- 
rected that the second paragraph of the above resolution 
go into effect October 1, 1955. Violation of this resolution 
after October 1, 1955, will bring about the enforcement 
of the penalty provision of the second paragraph of the 


55 


resolution. It is, therefore, necessary that the entire 
membership of our local unions be notified in an official 
manner so that they will all be aware of the resolution and 
its conditions. 


It is mandatory upon you, as President of your local union, 
to take every measure necessary to enforce this directive. 
Any member of this Union who violates this directive after 
the effective date of October 1, 1955, will become liable 
under paragraph 2 of this resolution. You will note that 
the reason for the resolution and its meaning is not to 
deny agents the right to go to conferences but to prevent 
the occurrences which have resulted in hardship and in 
some cases termination of our members for varied and 
sundry reasons. If the Company feels that a business con- 
ference has its value, then all of our members should be 
invited. It is the earnest desire of the Union that every 
member earn a good living but we cannot permit the re- 
tention of a system that contributes to our members mental 
anguish and does not provide for peace of mind. It was 
the opinion of the General Executive Board that the Oc- 
tober 1 effective date would not impose any hardship upon 
any of our members who presently might be attending a 
business conference of the Company or who have quali- 
fied for attendance at a business conference at the same 
time it would enable the Union to give sufficient notice to 
all our members of the resolution, its meaning, its purpose, 
and its intent. 


With best wishes, I am 
Sincerely and fraternally yours, 


8s/ Georcz L. Buss 
George L. Ruse 
President 


GLR :ahk 
oeiu :#£2 
ce: Secretaries of all local unions of the LATU-AFL 
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General Counsel’s Exhibit No. 33F 


INSURANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
724 9TH STREET, N. w., 420-28 VICTOR BUILDING, 
WASHINGTON 1, D. ©. 
March 13, 1956 
To: PeupentuL MEmsBers 


Dear Sir and Brother: 


Your local Union president has been notified of a special 
area meeting to be held on Saturday, March 17, 1956, for 
the purpose of receiving a first hand report from your nego- 
tiator. In addition, the local Union president has been di- 
rected to hold a special meeting of your local Union mem- 
bership on Sunday, March 18, for the purpose of taking a 
“gtrike’”? vote. These actions have become necessary in 
view of the fact that no satisfactory agreement has as 
yet been reached with the Prudential Insurance Company 
of America. It is necessary for each local union to take a 
‘strike’? vote at this time as such vote must be approved 
by the General Executive Board of the IAIU. The actual 
call of the strike will then be deferred until the Union 
deems it absolutely imperative. 


Unless a satisfactory agreement is reached by Monday, 
March 19, 1956, you will be working without a contract. 
So that there will be no misunderstanding, we are hereby 
notifying you of the program which your local Union 
president will put into force and which you, as a member 
of the Union, shall adhere. 


For the week beginning March 19, 1956, you are directed 
to: 


(1) Write no further business until a satisfactory agree- 
ment has been reached. 


(2) Take part in the demonstration in front of your dis- 
trict or detached office on March 21, 1956, between 
the hours of 12 and 1:00 P.M. (Leaflets will be 
furnished by your local Union.) 
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(3) You are to take part in the demonstration at the 
various home offices of the Prudential on Friday, 
March 23, 1956. (Your local Union president will 
inform you if this picketing applies to you.) 


This is your program of ‘‘work without a contract.’ Mean- 
while, it is necessary that every Union member continue to 
contribute to the ‘‘Action Defense Fund’’. 


During this period the Union shall continue its negotia- 


tions with the Company and make every effort to reach a 
satisfactory agreement. 


Heed all information from the National Union and your 
local Union president. Do not be victimized by any Com- 
pany propaganda. 

Your participation is necessary to the success of this 
effort. 


With best wishes, I am, 
Sincerely and fraternally yours, 


(Signed) Gzorcze L. Russ 
George L. Russ, 
President 


General Counsel’s Exhibit No. 33L 


INSUBANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
724 - 9TH STREET, N. W., 420-28 vICTOR BUILDING 
WASHINGTON 1, p. c. 
March 23, 1956 
To: Prupentia, Mempers 
Dear Sir and Brother: 


Knowing the facts is very important at all times and the 
facts are that the Union’s Negotiating Committee is now 
in Washington, D. C., and has resumed negotiations with 
the Prudential Insurance Company of America. During 
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the weekend of March 17 and 18 area meetings were held 
throughout the country and negotiators rendered their 
reports. Subsequently local unions held their meetings for 
the purpose of taking a strike vote. The taking of a strike 
vote at this time is appropriate and timely. We have been 
in negotiations for weeks. There is no complete agree- 
ment in sight. The General Executive Board of the In- 
surance Agents’ International Union, AFL-CIO, is being 
polled for the purpose of obtaining authorization for the 
calling of a strike as provided for in the Insurance Agents’ 
International Union constitution. 


Negotiations were scheduled to reopen in Washington, 
D. C., on March 21; however; that day was devoted to 
another purpose. The officers of the International Union 
reported to the Negotiating Committee the results of the 
discussions which have taken place with the Company dur- 
ing the previous weekend. These discussions with the 
Company were held under the auspices of a mediator from 
the United States Mediation and Conciliation Service. No 


complete agreement had been reached with the Company 
during the period that the negotiators were absent. 


The Articles still unsettled were reviewed by the Union 
committee and no agreement can be submitted unless it has 
the stamp of approval by the Union’s Negotiating Commit- 
tee. Our reports are factual and we shall continue this 
practice in order to shield you from unreliable and irre- 
sponsible statements. It is very important at this time 
that you do not become the victim of any insidious rumor 
or propaganda. 

The following items are still to be mutually resolved by 
the Company and the Union’s Negotiating Committee: 


WorxwrEex 


The Union insists that the langnage in the present contract 
be retained and that its meaning is reflected in the present 
language of the Agents’ manual. The reporting schedule 


59 


is ‘‘Agents are required to report Tuesday and Friday”’ 
and may be requested by the Manager or Staff Manager 
to report to the district office for a specific purpose. The 
Agent is expected to comply. Management will not make 
such request arbitrarily and unreasonably. 


Union Activities 


The Union believes that the Employer should spell out the 
same type of assurance for the Agents’ rights as the Em- 
ployer demands from the Union. The Company seeks a 
guarantee that the Union will not interfere with the right 
of the Employer to obtain ‘‘written reports signed only 
by the Agent” or to ‘‘interview any Agent with respect 
to any phase of his work without the grievance committee 
being present.’’ We insist that the Employer give a similar 
guarantee to the Union that it will not interfere with these 
rights of the Agents. 


DiscRiMINATION AND COERCION 


In this Article the Company seeks a commitment from the 
Union that there will be no ‘‘intimidation, coercion or re- 
strictions upon any Agent in his right to work’’ or in his 
right to ‘“‘aecept awards from the Employer, to attend busi- 
ness conferences of the Employer or to serve as Acting 
Staff Manager.”? The Union believes that the Company 
should also agree that it will not interfere with the ‘‘right’’ 
of the Agent to voluntarily decide for himself whether he 
will “‘accept awards from the Employer, attend a business 
conference or serve as an Acting Staff Manager.” 

Desits 

This is a new Article proposed by the Company. It should 
not be confused with ‘Open Debit’’. The language of this 


proposal is as follows: ‘‘The addition to and the elimina- 
tion or reduction of any staff or debit at any time’’. 


Yon realize that this language means that the Company 
can indiscriminately and arbitrarily add to or reduce your 
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debit at any time without your consent. It has nothing to 
do with an open debit. You, as a regular Agent, can have 
your debit cut whenever management decides to do so under 
their new proposal. 

GrizvaNcn PRocEDUEB 


No agreement has been reached regarding this Article be- 
cause the Union contends that the language in the present 
Agreement should read as follows: ‘‘Whenever the griev- 
ance committee believes that it has a justifiable grievance, 
it shall first diseuss the grievance with the Staff Manager 
of the aggrieved Agent, etc.’’ 


The Company wants the elimination of the words ‘‘believe 
that it’. The interpretation here is that when a grievance 
is filed there can be no doubt as to the justification of the 
grievance. The Company would force the Agent to prove 
beyond any shadow of doubt that the complaint he filed 
was justified. 


The Union argues that an Agent shall have the right to file 
a grievance when he believes he has been aggrieved; hence 
no agreement. 


Duration or AGREEMENT 


The Company reduced its demands for a five-year contract 
to four years. The Union cannot accept this proposal. A 
contract over such an extended period would deny the Union 
the right to bargain collectively for increased compensa- 
tion, improved working conditions and either the abolition 
of or improvement of the Debit Builders Plan. The last 
compensation increase was in 1952. If a four-year Agree- 
ment were signed, it would take us into 1960. Under such 
an arrangement it would mean our members would have 
received one compensation increase over an eight-year 
period. In this period of expanding and increased econ- 
omy, we cannot relinquish the right to bargain over such 
a long period of time. 
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In view of the fact that the above Article has not been 
satisfactorily agreed to, there has been no settlement of 
the ‘‘Recognition’”’ clause, ‘‘Arbitration’’, ‘‘Lockouts, 
Strikes and Stoppages.’? These working conditions must 
be considered collectively and not piecemeal. 


ComPENSATION 


The Company has introduced a new conservation schedule 
which provides a minimum of $2.50 per week and a maxi- 
mum of $8. The Union’s Negotiating Committee has 
counterproposed a conservation schedule which would run 
from a minimum of $2.50 to a maximum of $9 per week. 


This is the way things stand late in the evening of March 
22. No agreement has been reached. The most important 
subjects are still unsettled. The ‘‘working conditions’’ of 
the Agents must be zealously guarded. The issues we have 
reviewed above are those that must be mutually agreed to 
before a contract can be recommended. If the Company 
agrees that the Agent has the right to act independently 
and voluntarily on these issues in dispute, what objection 
can they have to writing that assurance into the contract? 
These are the facts. 


We give you this latest report in order to avoid confusion. 
The vote to strike is almost 3 to 1 in the affirmative. It is 
an indication that our membership does not intend to re- 
linquish its hard-earned gains to the Prudential. 


The program of ‘‘Working Without a Contract’? is now 
in operation and is being carried out enthusiastically by 
our membership. This week the president of your local 
union was notified regarding the program for the action for 
the week beginning March 26. The program he received 
was as follows: 


In order for you to properly organize and direct the ac- 
tivities for the second week of ‘“Work Without a Con- 
tract’’, here is the program: 
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(1) No business to be written until farther notice. 


(2) Tuesday, March 27, is ‘‘Sit-in morning”. All the 
Agents will report to the office but not before 10 a.m. 
and remain in the district or detached office until 12 
noon, doing what comes naturally. At 12 noon all 
Agents will depart in a group. 


Wednesday, March 28, demonstrations to take place 
in front of each detached and district office between 
12 and 1 p.m., carrying picket signs and distributing 
leaflets to the public. 


Each day distribute leaflets to policyholders and 
others on your debit and make them aware of the 
present situation. 


Now you know what is expected of you in order to intensify 
our program and speed up the pace of our activities. Work- 
ing without a contract can bring favorable results. It is 
an opportunity to impress upon the Company the knowl- 
edge that there is unification in our ranks. It is the means 
by which the Company can be made to understand that 
we must have a contract that is fair and just. Your active 
participation will determine the type of an agreement 
finally reached. Make this program effective. Carry on! 


With best wishes, I am 


Sincerely and Fraternally yours, 


(Signed) Grorcr L. Russ 
George L. Russ 
President 
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General Counsel's Exhibit No. 33N 


INSURANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
724 OTH STREET, N. w., 420-28 vicroR BUILDING, 
WASHINGTON 1, pD. c. 


March 28, 1956 
To: Prupentia, MEMBers 


Dear Sir and Brother: 


The program of ‘‘Work Without A Contract”’ is now op- 
erating in high gear. It is having a decided effect upon 
management and its suecess has been the subject of dis- 
cussions at the bargaining table. Here and there, district 
managers are attempting to intimidate and threaten our 
members because they remained in the office for several 
hours to complete their normal duties. Let us make one 
point clear. 


If a manager tries to tell you that you are in violation of 
1814F or any other such agreement, remind him that you 
are now carrying out a Union directive and that you 
are working without a Union contract. The course you 
are following is legal and proper and you are free to act 
as you are and management should refrain from intimidat- 
ing, coercing or discouraging any Agent from carrying out 
the Union program. If a manager intimidates or threatens 
a member of this Union because he is on the picket line 
or he remains in the district office for a period of time, or 
distributes leaflets, or participates in the Union program, 
report this incident to the Union at once. We cannot em- 
phasize too strongly the importance of you knowing that 
what you are doing is right and that you are not to be 
intimidated by management. 

Your participation in this program has been inspirational 
to the negotiators. It has buoyed their confidence and makes 
us more determined than ever to negotiate a satisfactory 
agreement. 
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The program of ‘‘Work Without A Contract’? has been 
highly successful. District offices have been picketed. 
Home Offices have been picketed. Thousands and thou- 
sands of leaflets have been distributed and the late report- 
ing has been avidly adhered to by our membership. Your 
activity in this program enhances the opportunity of secur- 
ing a desirable and satisfactory contract. The greater the 
participation the quicker we obtain the type of an agree- 
ment the Agent needs. The Company has observed that 
thousands of our members are acting im accord and they 
realize that these Agents are ready to fight for their rights. 


Negotiations with the Prudential Insurance Company were 
summarily recessed on March 27 so that the Company’s 
committee could meet with the Independent Union in the 
middle west. Thus, they have earned the contempt and the 
scorn of more than 15,000 Prudential Agents who are now 
working without a contract. Your Union negotiators have 
thus been denied the opportunity to negotiate while 
the Company spends two days with a Union representing 
one-tenth of our membership and whose contract does not 
expire until April 16. 

However, the Union’s full Negotiating Committee is re- 
maining in Washington, D. C., ready, willing and able to 
negotiate a contract when these parleys are resumed on 
April 2. 

During this interim period the Negotiating Committee 
will picket the Prudential office in Washington, D. C., dis- 
tribute leaflets and take part in the ‘‘Work Without A 
Contract’? program just as you are. 


Easter is the time of year when one prefers to be home 
with families, relatives and friends; yet the Union’s nego- 
tiators are awaiting the return of the Company’s committee 
from its sojourn to the middle west. 


Negotiations will be resumed Monday, April 2 at 10:00 A.M. 
What issues are in dispute? They are the same ones that 
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were unsettled last week. There has been much talk—not 
too much progress. The adamant and arrogant stand of 
the Company with regard to the ‘‘debit’’ situation indi- 
cates to us that there is a sinister motive behind this Com- 
pany proposal. 


The Prudential membership have voted almost three to one 
to strike. The authorization for such a strike has been sub- 
mitted to the General Executive Board of the LAIU for 
its approval Yes, we will continue to negotiate in good 
faith and will make every effort to obtain a satisfactory 
contract. The issues still unresolved that thwart the com- 
pletion of a satisfactory agreement are: 


Worx Werex: The Union insists that the language in the 
present contract be retained and that its meaning is re- 
flected in the present language of the Agent’s Manual. The 
reporting schedule is ‘‘Agents are required to report Tues- 
day and Friday’’ and may be requested by the Manager or 
Staff Manager to report to the district office for a speci- 


fie purpose. The Agent is expected to comply. Manage- 
ment will not make such requests arbitrarily and unreason- 
ably. 


Union Acrivrrres: The Union believes that the employer 
should spell out the same type of assurance for the Agents’ 
rights that the employer demands from the Union. The 
Company seeks a guarantee that the Union will not inter- 
fere with the right of the employer to obtain ‘‘written re- 
ports signed only by the Agent’ or to ‘‘interview any 
Agent with respect to any phase of his work-without the 
grievance committee being present.’’ 


The Union seeks written assurance that before any Agent 
submits a written report he will have the guarantee that 
he ean consult wih his Union committee or with whomever 
he wishes. We further insist that the employer give a 
guarantee to the Union that it will not interfere with the 
rights of the Agents. 
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Discemnation anp Cozrcion: In this Article the Company 
seeks a commitment from the Union that there will be no 
“intimidation, coercion or restrictions upon any Agent in 
his right to work’? or in his right ‘‘to accept awards from 
the employer, to attend business conferences of the em- 
ployer, or to serve as acting Staff Managers.’’? The Union 
believes that the Company should also agree that it will 
not interfere with the ‘‘right”’ of the Agent to voluntarily 
decide for himself whether he will ‘‘accept awards from the 
employer, attend a business conference, or serve as an 
acting Staff Manager.”’ 


Desrrs: This is a new Article proposed by the Company. 
It should not be confused with the ‘‘Open Debit.’’ The 
language of this proposal is as follows: “<The addition to 
and the elimination or reduction of any staff or debit at any 
time.’’? You realize that this language means the Company 
can indiscriminately and arbitrarily add to or reduce your 
debit at any time without your consent. It has nothing 


to do with an open debit. You, as a regular Agent, can 
have your debit out whenever management decides to do 
so, under this new proposal. The position of the Union is 
that this proposal by the Company be withdrawn since it 
violates the past practice of the Company which has been 
im effect for many years. 


Gurevance Procepure: No agreement has been reached re- 
garding this Article because the Union contends that the 
language in the present agreement should read as follows: 
“cWhenever the grievance committee believes that i has 
a justifiable grievance, it shall first discuss the grievance 
with the Staff Manager of the aggrieved Agent, etc.”’ The 
bone of contention are the words ‘‘believes that it.’? The 
Company wants the elimination of these words. They 
have proposed to the Union the following substitute lan- 

ge: ‘‘Whenever the grievance committee determines 
that it.”? The Union has agreed to take this substitute 
change in language under consideration. 
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Dvugatioxn or AGREEMENT: The Company reduced its de- 
mand for a five-year contract to four years. The Union 
cannot accept this proposal. A contract over such an ex- 
tended period would deny the Union the right to bargain 
collectively for increased compensation, improved working 
conditions and either the abolition or the improvement of 
the Debit Builders Plan. The last compensation increase 
was in 1952. If a four-year Agreement was signed, it would 
take us into 1960. Under such an arrangement it means 
our members would receive one compensation increase over 
an eight-year period. In this period of expanding and 
increased economy we cannot relinquish the right to bar- 
gain over such a long period of time. 


In view of the fact that the above articles have not been 
satisfactorily agreed to there has been no settlement of 
the ‘‘Recoenrrion Ciavuse; Ansrrration ; Locxours, STRIKES 
axp Sroppaces.’? These working conditions must be con- 
sidered collectively and not piecemeal. 


Compensation: The Company has rejected the Union’s 
counterproposal regarding conservation which provided 
for a minimum of $2.50 per week and a maximum of $9.00 
per week. 


The Company agreed to a conservation schedule which pro- 
vides a minimum of $2.50 per week and a maximum of $8.00 
per week and would cancel all excess net lapses. 


The President of your Local Union has been notified re- 
garding the following schedule of activities for the week 
beginning April 2, 1956 of ‘‘Work Without A Contract’’: 


(1) Continue the program of no business to be written. 


(2) Tuesday, April 3, all Agents to report to the dis- 
trict office at 10:00 A.M., remain until 12:00 noon, 
after which all Agents will leave in a group. 
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(3) Wednesday, April 4, picketing of all district offices 
between the hour of 12:00 and 1:00 P.M. with dis- 
tribution of leaflets to the public. 


(4) Friday, April 6, picketing of all district offices from 
12:00 to 1:00 P.M. with distribution of leaflets. In 
those cities where there are Rectonav OFrriczs, mass 
picketing of the Recionay Orrices in addition to dis- 
trict office picketing between the hour of 12:00 and 
1:00 P.M. with distribution of leaflets. 


Notify your Central Labor Union and State Federation 
of Labor of the prevailing situation and urge them to write 
or wire Mr. Carrol M. Shanks, President of the Prudential 
Insurance Company of America, Home Office, Newark, New 
Jersey, to negotiate a mutually satisfactory agreement. 


Fifteen thousand Prudential Agents are working without 
a contract. We shall continue our guardianship of the 
‘working conditions’’ of the Agents. These unresolved is- 
sues must be considered collectively and an agreement 
reached on such a basis before there will be a contract. 
We must have an assurance from the Company that your 
rights as an individual Agent will not be trampled upon. 
Our reports to you are factual and accurate. I repeat, 
we do not intend to relinquish the hard-earned gains of our 
membership. 


Your magnificent participation in our program exhorts us 
to greater effort. Carry on with the same enthusiasm that 
you have displayed up to now. Such participation has 
been an inspiration to all of us here. Continue your co- 
operation and we shall be mutually successful in our 
efforts. 


With best wishes, I remain 
Sincerely and fraternally yours, 


(Signed) Gzorcz L. Russ 
George L. Russ 
President 
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Genera] Counsel’s Exhibit No. 33P 
April 4, 1956 


INSURANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
724 9TH STREET, N. W., 420-428 viCToR BUILDING, 
WASHINGTON 1, D. c. 


To: Presents or aLL Prupentux Loca, Unions 
Dear Sir and Brother: 


Negotiations with the Prudential Insurance Company of 
America were resumed in Washington, D. C. on Monday, 
April 2. The Company’s Committee returned after the 
sojourn to the Middle West and after their Easter vaca- 
tion—still arrogant, still adamant, still unreasonable and 
unwilling to negotiate a mutually satisfactory Agreement. 


Another week has elapsed. Words and more words have 
been spoken but—no progress—no Contract. The same 
issues are still unresolved. The Company is still at- 
tempting subtly and cunningly to inclnde language which 


would, in our opinion, ‘‘persuade’’ an Agent to accept 
a new proposal on ‘‘Debits”. The Company consistently 
states that they do not intend, materially, to change 
a practice or custom, and yet the more they repeat 
this statement, the more reason there is to believe that 
there is a sinister motive behind their proposal. It ap- 
pears that the Company has an expansion program plan 
that would call for a demolition of many debits. In order 
to put more Agents into the business, debits would have 
to be created by taking some block transfers from regular 
Debit Agents without provocation or consent by the Agent. 


The Conciliator has met separately with the Company Com- 
mittee and the Union Committee. However, the same is- 
sues are still unsettled. 


Tt should be pointed out that in more than a dozen Articles 
there has been a change in language proposed by the Com- 
pany which the Union has doubted they may give favor- 
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able consideration to. We would, on the other hand, con- 
sider proposed changes in language. But for the most 
part, they have been rejected by the Company. This, then, 
is the manifestation of who is bargaining in good faith. In 
our attempt to negotiate a satisfactory agreement, we have 
adhered to the principle of ‘‘give and take”. Unfortu- 
nately, the Company has an idea that all they have to do 
is ‘‘get?? and not ‘‘give’’ anything. That is the primary 
reason for the present stale-mate of these discussions. 
The Company prefers to center its discussion around the 
Duration of the Agreement and the ‘‘Debit’’ clause. We 
have made it clear that we prefer the Company to with- 
draw its proposal regarding the ‘‘Debit”’ clause, and we 
have openly stated that we are opposed to a Contract for a 
four-year period. We have repeated our reasons, which 
make sense and are sound. The compensation increase in 
eight years does not justify such a lengthy Contract. 
Working conditions require time and study in order to 
correct inequities, and must be subject to review without 


waiting such a long period of time. 


Other issues that must be resolved are: WoskwEEK: Union 
Activities: Discrimination anp Cozrcion: Grievance Pro- 
CEDURE: AgsirraTiIon: Lockouts, SraikEs AND STOPPAGES: 
Recocnirion, and Esp. The compensation offer of the 
Company is not completely satisfactory to the Union Com- 
mittee and that, too, will require further discussion. Yet, 
the Company insists on talking about only two items. 
It must be clear to our membership now that the Company 
in referring to their new proposal on ‘‘Debits’’, first 
talked about the composition on the Debit and then the 
adjustment of the Debit. The plain truth is that they have 
failed to tell the facts to the Agents, and the fact is that they 
want the unchallenged right to reduce any Agent’s debit 
at their pleasure and without the consent of that Agent. 


They talk quite often about Management’s rights, and it 
seems they have all the rights they need. Let’s talk about 
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the Agents’ rights. The Agent is entitled to the right of 
his Debit without fear or favor that it will be taken away 
unjustly and unfairly, thus removing the compensation 
floor from his earnings. The Company seeks too much 
power and too much right. It is now endeavoring to take 
control of the Agent literally—lock, stock and barrel. This 
is too much power—too much bigness. Agents cannot be 
herded back to the dark ages of a quarter of a century ago. 
We, too, need rights—the right to disagree, the right not 
to yield to persuasion, to voice our opinions without being 
unjustly penalized. We will not be beaten into submission 
by a 12% billion dollar corporation of policyholders money. 
Neither will we be confined to a four-year Contract. We 
want the right to serve our policyholders and also the right 
to negotiate within a reasonable period of time. So it 
goes; another week looms ahead. 


Our negotiators expect that we will continue discussing 
matters with the Company in the hopes of obtaining a satis- 
factory Contract. Only the Company will be guilty if these 


negotiations should come to a halt. We are met with an 
aura of silence when we asked what Agents refused to 
give up a Debit, or what Agent was forced to give up a 
Debit. We receive no reply. 


Thus we continue our program of ‘‘Work Without a Con- 
tract?’. We continue our program of concerted action to 
preserve this right. This right guaranteed by the National 
Labor Relations Act must not be challenged by the Com- ° 
pany as they are attempting to do in some instances. By 
acting consistently, we act as one with the full knowledge 
that if any harm is done to one member it is as if we are all 
directly affected. 

The Company does not want the Union to question its 
judgment on that matter. They wish to give Prudential 
gales and service on every debit. We intend to split or 
create debits and when they are refused by an Agent, they 
are going ahead by doing it just the same on every debit, 
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so states the Company. We say this attitude is unrealistic 
and unsound. 


Under these circumstances, we are now submitting to you 
the schedule of activities for the week beginning April 
9, 1956: 


1. No business to be written until farther notice. 


2. Tuesday, April 10—Picketing of all district offices from 
10 A.M. to 11 A.M. with distribution of leaflets. 


3. Wednesday, April 11—Picketing of all district offices 
from 12 to 1 P.M. with distribution of leaflets. 


4. Friday, April 13—Picketing of all district offices between 
12 and 1 P.M. with distribution of leaflets. 


5. Agents this week were engaged in a concerted effort to 
obtain signatures on forms similar to the ones enclosed. 
However, local unions will print or mimeograph similar 
petitions and distribute them to your members in suffi- 
cient quantities so that they can secure signatures of 
policyholders. These signed petitions should be re- 
turned to the president of each local union who in 
turn mails them to Mr. Carrol M. Shanks, President, Pra- 
dential Insurance Company of America, Newark, New 
Jersey. Obtaining the signatures of the policyholders 
on these petitions will prove to the Company we are 
bringing our story to the policyholders—who are the 
rightfal owners of the Company. It will also indicate 
to the Company that our policyholders support our posi- 
tion. The greater numbers that are turned in, the 
stronger our petitions will be. 


While you continue to give able and capable leadership to 
the Local Union, we will continue our efforts to negotiate 
a Contract. We must be ever mindful of the Company’s 
statement that ‘‘they do not intend to use the authority 
they seek indiscriminately and arbitrarily, but want the 
right to do so’. It now appears that the cards are on 
the table and that the fault is apparent to people. 
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We do not intend to return to the dark ages of the 20’s 
and 30’s, that is why it is so important for us to continue 
this ‘‘Working without a Contract’’ until we can reach an 
agreement or until it becomes necessary to take other action. 
With best wishes, 


Tam, 
Sincerely and fraternally yours, 


(Signed) Gzorce L. Russ 
President 


PETITION 


To Mr. Carrol Shanks, President 
The Prudential Insurance Company of America 
Home Office 
Newark, New Jersey 
As a policy holder in the Prudential Insurance Company 
of America, a mutual company, I want you to negotiate 


a contract with the Insurance Agents’ International Union 
AFL-CIO which will provide fair and favorable working 
conditions which will guarantee my Agent’s job security. 
As the executive officer of my company, I petition you not 
to create a situation which will deprive me of my Agent’s 
friendly service and wise council. 

Policy Number 

Policyholder 


General Counsel's Exhibit No. 330 


INSURANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
420-428 vicroR BUILDING, 724 NINTH STREET, N. W. 
WASHINGTON 1, D. c. 


To: PrupentiaL MEMBERS April 6, 1956 
Dear Sir and Brother: 


Another week of negotiations has gone by. The Company’s 
Committee returned to the negotiating table after their 
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visit to the Middle West and after the Easter Vacation, 
determined to force upon us, a new ‘‘Debit”’ clause, which 
we are convinced is unsound, impracticable and unrea- 
sonable. 


The Company has given many reasons for wanting this 
clause and the Union has offered rebuttal that makes sense 
as to why we must reject this clause. Days have been 
spent repeating the same issues pro and con, but no agree- 
ment is in sight. The Company constantly states that they 
do not intend to materially change the present practice, 
yet they want the written assurance that if an Agent refuses 
to give the Company any part of his debit, they shall have 
the unchallenged right to take away that debit. 


These parleys are now being conducted under the auspices 
of Commissioner James Holden of the United States Medi- 
ation and Conciliation Service. He has met with the Com- 
mittee of the Company and the Union Negotiators sep- 
arately, after which he has brought both parties together, 


but as yet without any degree of success. 


You should know that in more than a dozen articles, the 
Company has proposed a change in language and the Union 
has indicated that it will give favorable consideration to 
these changes. The Union has proposed a change in lan- 
guage in three articles, and the Company has flatly refused 
to accede to the Union’s proposal. Negotiations, if they 
are to be conducted honorably and fair mindedly, mean 
that it is a ‘‘give and take” proposition, yet the Company 
insists upon ‘‘taking”’ all they can get and “‘give’’ nothing 
at all. The Union prefers that the Company withdraw 
its proposal on ‘‘Debits’’ and change its stubborn position 
with regard to a four-year agreement. This impasse has 
been reached because the Company believes that it is 
wielding a club with 12% billion dollars of policyholders’ 
money, and that they can force us to capitulate. 


We must not lose sight of the fact that there are other 
issues that must be resolved. Although the Company at 
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this moment is centering its attack upon the ‘‘Debit”’ 
clause and the “‘duration”’ of the contract, other subjects 
that must be resolved are Work WEEK; Union AcTIVITIES; 
DisceimINaTIon AND CoEECION; Gievance Procepure; Ar- 
BITRATION ; LocKouTs, StRIKEs AND Sropraces; REcoGNITIon, 
Ere. 


The compensation offer of the Company is not completely 
satisfactory to the Union committee and this to will require 
further discussion. Yet, the Company invariably brings 
its discussions around to the two items mentioned above. 


You received letters from the Company with reference to 
this new proposal on ‘‘Debits’”? which mentioned its com- 
position and the adjustment of the debit. The plain trath 
is this—The Company spokesman stated that he wants a 
“bigger agency force and a better agency foree’’. ‘“We 
want the right after we have asked the Agent to voluntarily 
give up part of his debit and he refuses to do so, to take 
that debit away regardless.” The Company spokesman 


continues, ‘‘We must keep pace with the growth of the 
industry, we are not getting our share of production. We 
intend to cut any debit wherever we determine it necessary, 
to get more man power and more production. Agents will 
have to produce more if they are to increase their earnings 
and not depend upon the collection commission of a large 
debit.’’ 


Even local management did not realize this. They have 
been telling our members that the debit clause refers to 
“Open Debits”? and only now are they learning the precise 
facts and it has caused them dismay. We know the facts 
here at the negotiating table and so do our members. 


There has been much talk about management’s rights. 
Well, they have all the rights they need. We are concerned 
about the Agents’ rights. Once the Agent is assigned to 
a debit, we believe he has the right to handle that debit 
without fear that it will be taken away unjustly and 
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unfairly, and that his basic compensation will not be im- 
paired. There is such a thing as too much power, being 
too big. We do not intend to relegate our members to the 
dark days of 25 years ago. Our members will not become 
the servant of the master Prudential Insurance Company. 
We do not want this clause and we do not care to be 
confined by a four-year agreement. We want the right 
to service our debits and the right to negotiate within a 
reasonable period of time. 


Our membership expects that we will continue to negotiate 
in order to obtain a satisfactory agreement. This, we are 
prepared to do and only the Prudential Insurance Company 
can prevent it if they once again, should rudely recess 
these negotiations. Our program of ‘‘Work Without a 
Contract’? continues. This concerted action is necessary 
in order to protect the common interests of our member- 
ship and is assured by the National Labor Relations Act. 
By acting concertedly, we act as one with the full knowl- 
edge that if any harm is done to one member, it is as 
if we are all thusly affected. 


Management attempted to intimidate and frighten Agents 
by telling them that they were violating the 1814F—they 
conspired to challenge the allegiance of Union leaders to 
the Union by threatening and intimidating them. Now 
they are engaged in a scurrilous scheme to defeat the pro- 
gram. Management is advising Agents that if they will 
furnish the prospects, the staff manager will write the 
business and the Union will never know that you are violat- 
ing the Union program. We will not report this business, 
they say, but you will receive commission for it. This is 
the honorable approach on the part of management. 

In addition, management is resorting to the old tactics 
of divide and conquer by inventing production reports 
from various districts and vice versa. They should know 
that our members are getting the facts and know what 
is right. 
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Manvat Dues Payment: Your Office Chairman is assigned 
the responsible duty of collecting. your dues manually. 
Have you paid your monthly Union dues? As the struggle 
continues, the payment of dues manually will play an 
important part in forcing the Company to recognize our 
position. As long as you pay your dues manually, your 
Union can continue its normal and necessary operations. 
The Company knows that they cannot succeed. This could, 
therefore, shorten the ‘‘cold war’’. This is the acid test. 


As we continue this program of ‘‘Work Without a Con- 
tract’’, the Company suffers, not only of the loss of pro- 
duction, but the loss of prestige and the respect that they 
have earned both in the industry and by the public. Fur- 
thermore, they have lost forever, control of the Agent. 


Your Local Union President has already been notified re- 
garding the schedule of activities for the week beginning 
April 9, 1956, which is as follows: 

(1) No business to be written until further notice. 


(2) Tuesday, April 10—report to district office at 8:30 
A.M.—picketing of all district offices from 10:00 A.M. 
to 11:00 A.M. with distribution of leafilets. 


(3) Wednesday, April 11—picketing of all district offices 
from 12:00 to 1:00 P.M. with distribution of leaflets. 


(4) Friday, April 13—picketing of all district offices be- 
tween 12:00 and 1:00 P.M. with distribution of leaflets. 


(5) Agents this week will engage in a concerted effort to 
obtain signatures on forms similar to the ones en- 
closed. Each Local Union will print or mimeograph 
similar petitions and distribute them to your members 
in sufficient quantities so that they can secure the 
signatures of their policyholders. These signed peti- 
tions should be returned to the President of each Local 
Union who will in turn mail them in bulk to Mr. Carrol 
M. Shanks, President of the Prudential Insurance Com- 
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pany of America, Newark, New Jersey. Obtaining 
the signature of the policyholders on these petitions 
will prove to the Company that we are bringing our 
story to the policyholders—who are the rightful owners 
of the Company. It will also indicate to the Company 
that our policyholders support our position. The 
greater number that are turned in, the stronger our 
position will be. 


Continue with dauntless courage, your participation in 
the Union’s program; all the facts are now known, the 
Company’s brazen attempt to take over the Agent is being 
challenged by your Union. We do not intend to permit 
a return to the dark and evil days of the 20’s and 30’s, 
when Agents were under the domination of the paternal- 
istic Prudential Insurance Company. It is so important 
to sustain the program of ‘‘Work Without a Contract”’ 
until we reach an agreement, or until it becomes necessary 
to take more drastic action. This is the full meaning of 
true ‘‘Brotherhood’’. 


With best wishes, I am 


Sincerely and fraternally yours, 


(Signed) Gzorce L. Russ 


Geoxrce L. Russ 
President 
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INSURANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
420-428 victor BUILDING, 724 NINTH STREET, N. W. 
WASHINGTON 1, D. C. 
April 12, 1956 
To: PrupentiaL MEMBEES 


Dear Sir and Brother: 


At this writing we are no nearer to an agreement than 
we were a week ago. The Company has continued its 
filibustering tactics and has confined its discussions pri- 
marily to their rights to ‘‘cut’’ an Agent’s debit without 
the Agent’s permission, and the ‘‘duration’’ of a contract. 
Mr. Shepherd, Chairman of the Company Committee and 
Mr. Ferris have gone to confer with the Independent Union 
in the Middle West. They have left behind a Company 
Committee of four, with Paul Palmer, Vice President in 
charge of the district agencies, as the Company Chairman. 


There must be precise clarification of this debit matter. 
The Company infers that they have all the rights that they 
need to do whatever they intend to do. The Union’s posi- 
tion is simply this; under the present language in Section 
3, Article XXX, if the Company takes any part of an 
Agent’s debit without his consent, the Union believes it 
has a justifiable grievance, based on past Company prac- 
tice, which it could successfully process. After many weeks 
of discussing this subject, the Company finally stated that 
it was their belief that the present language did not provide 
for the filing of a justifiable grievance. 


Now the ‘‘hidden’’ facts have been placed squarely upon 
the table. The Union contends that if the Company had 
the right which they claim they have, there is no need for 
new language. It is the opinion of the Union that the 
Company is attempting to expand and enlarge upon the 
meaning of Section 3, Article XXX by continually stating 
that they have these rights, although they are not sure 
of their position. Hence, the situation remains unchanged. 
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For more than eighty years, the Prudential Insurance 
Company has been able to grow and prosper with the times 
and during this period, they have always sought the consent 
of the Agent before they added to or reduced his debit. 
The Company did not start with 18,000 debits, but today 
they have such a field force under an established, recog- 
nized and fair practice; namely, obtaining the consent of 
the Agent before he accepted a transfer or gave up part 
or all of his debit. The Union must take a firm stand to 
protect its members from the unfair and unjust demand 
made by the Company. 


In summarizing, the same issues are unresolved as of 
a week ago. The Company has refused to move from its 
“Debit”? clause and insists upon a ‘‘Duration”’ of contract 
for four years. 


Usram Lasor Cuarce: On Monday, April 9, the Company 
filed a charge of Unfair Labor Practice against the Union 
because of our ‘‘Work Without a Contract”’ program. This 
only means that the Company is unhappy about the Union 
activity. In due time, the National Labor Relations Board 
will investigate the charges and determine its course of 
action. Meanwhile, there is no reason to let up in the 
Union program. The Company’s name-calling is sure 
proof that the Union’s program has been most effective 
and should be stepped up. Your full support at this 
crucial time is important so that we can negotiate a 
satisfactory contract. 


Resotvtion: Your local Union President has been notified 
regarding the Union’s position on the resolution ‘‘ All Go 
or None Go”. We expect our membership to comply with 
this resolution and expect responsible local Union Officers 
to enforce the penalty provision of the resolution or else 
the International Union will. The next business conference 
is scheduled to be held in Chicago some time during this 
month. Negotiations are still in progress and every means 
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at our disposal must be used in order to obtain a satis- 
factory contract. 


Any Agent attending this Business Conference is giving 
comfort and solace to the Company and encouraging their 
stubborn attitude regarding the ‘‘Debit’? clause and 
‘Duration’. Any Agent attending this Business Confer- 
ence will weaken the Union’s position at the bargaining 
table, thus depreciating our efforts to obtain a satisfactory 
contract. ; 


We are aware that management is offering ‘‘expense 
money in advance’’ to some Agents in order to coerce and 
obligate them into attending the Conference. We urge our 
membership not to attend this Conference. It is our inten- 
tion to picket the hotel in Chicago where the Business 
Conference will be held. Now is the time to demonstrate 
your true spirit of Unionism. Now, every Agent has the 
opportunity to vividly demonstrate his support and co- 
operation in the Union program. 


Manvat Duzs Coutzcrion: The President of your Local 
Union is the Officer entrusted with the responsibility of 
making certain that your Union dues have been paid for 
the current month. This is the opportune time for all 
Agents to unite in this common struggle for a better way 
of life. Paying your Union dues is the finest installment 
toward the success of our struggle. If the Company’s 
position prevails, any Agent at any time in the future can 
suffer the loss of income by debit cutting and the Union 
will be unable to protect him. Why must every Agent wait 
until he has been injured individually? Experience has 
proven that when we help one Agent, we help all Agents. 
Pay your Union dues and continue your splendid coopera- 
tion in the Union’s ‘‘Work Without a Contract”’ program. 


The schedule of activities for the week beginning April 
16, 1956 has already been forwarded to your Local Union 
President and is as follows: 
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1. No business to be written until further notice. 


2. Tuesday, April 17—Report to your district office at 8:30 
A.M.—picket all district offices from 10:00 to 11:00 A.M. 
with distribution of leaflets. 


3. Wednesday, April 18—picketing of all district offices 
between 12:00 and 1:00 P.M. with distribution of leaflets. 


4. Friday, April 20—picketing all district offices between 
12-00 and 1:00 P.M. with distribution of leaflets. Addi- 
tionally, in those cities where regional offices are located, 
the regional office should be picketed between the hours 
of 1:00 and 2:00 P.M. with distribution of leaflets to 
the public. 


5. Agents continue in a concerted effort to obtain policy- 
holders’ signatures on the petitions. Each Local Union 
should now have available, printed or mimeographed 
supplies of those petitions, which should be distributed 
to the members in sufficient quantities so that they can 
secure the signatures of their policyholders. These 
signed petitions should be returned to the President of 
each Local Union who will in turn mail them in bulk to 
Mr. Carrol M. Shanks, President of the Prudential In- 
surance Company of America, Newark, New Jersey. The 
success of this program will make it indelibly clear to 
the Company that the rightful owners of the Prudential, 
the policyholders, are supporting our program. Continue 
to turn them in, in great numbers, thereby enhancing 
our position at the bargaining table. 


From the report rendered to you, you realize that this 
is the time to speed up our ‘‘Work Without a Contract’’ 
program. Rumors are rampant. but the facts speak for 
themselves. You have been fully informed regarding de- 
velopments. The payment of your Union dues is important. 
You know that the Company’s filing of the Unfair Labor 
Practice charge is an indication that they have been hurt. 
You know that the Company is unhappy because our mem- 
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bership are able to draw their salaries while continuing 
the program. You know that their underhanded attempt 
to inveigle Agents to attend the Business Conference is 
coercive and intimidating and you know that we will con- 
tinue our efforts to obtain a satisfactory contract. Your 
activities and your wholehearted participation in the pro- 
gram are inspirational as we continue these negotiations. 
The Action Planning Committee will meet in Washington, 
D. C. during the week-end of April 14 and 15. 


With best wishes. 
Sincerely and fraternally yours, 


(Signed) Gzorce L. Russ 


Grorce L. Russ 
President 


General Counsel's Exhibit No. 3V 


INSURANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
420-428 victor BUILDING, 724 NINTH STREET, N. W. 
WwasHINGTON 1, D. c. 


April 16, 1956 


To: Presents or PrupentiaL Loca, Unions, MEMBERS 
oF THE GENERAL Executive Boarp aND ORGANIZERS OF 


roe ITAIU, AFL-CIO 
Dear Sir and Brother: 


For many weeks now we have forwarded to you letters 
of information regarding negotiations and the position of 
the Company on several important matters that are still 
unresolved, including the Article on ‘‘Debits’’ and ‘‘Dura- 
tion of Contract.” 


At this writing the position of the Company has not 
changed. Neither has our position changed. 
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In the course of the last few weeks, you were asked to 
participate in concerted activities in an effort to impress 
upon the Company the importance of negotiating a fair and 
equitable contract. Reports which I have received indicate 
that a large majority of our membership is participating 
in these activities. However, I am somewhat concerned 
regarding the lack of participation in a few areas and, 
therefore, in order to correct any weak spots, I am asking 
you to furnish me immediately with the following infor- 
mation: 
(1) Are the members in your Local Union contributing 
$1.00 each week to the Defense Fund? 
(J YES {J No 
(2) Are the members in your Local Union picketing on 
Tnesdays from 10:00 A.M. to 11:00 A.M.? 
(] YES (J No 
(3) Are the members in your Local Union picketing on 
Wednesdays from 12:00 to 1:00 P.M. the district and de- 
tached offices? 
(J YES ( No 
(4) Are the members in your Local Union picketing on 
Fridays from 12:00 to 1:00 P.M. the district and detached 
offices ? 
(J YES C] No 
(A) Are the members in your Local Union picketing 
Regional Offices from 12:00 to 1:00 P.M. on Fridays in 
cities where there are Regional Offices? 
[] YES CL] No 
(5) Are the members in your Local refusing to write 
new business? 
[] YES (] No 
(6) Are the members in your Local Union obtaining 
policyholders’ signatures on petitions, as per our instrac- 
tions? 


OYES No 
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(7) Are the members in your Local Union refusing to 
attend the forthcoming business conferences? 


O YES No 


If the answer is yes, let me know the number who have 
refused. 


If the answer is no, or if any of the members in your 

Local are attending business conferences, let me have the 
number and the names and addresses of those who are 
attending. 
It is most important that you send me the above-requested 
information at once. Should you care to comment in refer- 
ence to the conditions existing in your Local Union, kindly 
do so accordingly for any comments or suggestions you 
may have that will help us strengthen our positions will 
be greatly appreciated. Remember, the successful con- 
clusion to a fair and equitable contract depends on the 
extent to which the members of the Union participate in 
the activities outlined for them. The contract will be won 
in the field—not at the negotiating table. 


Awaiting your reply, and with best wishes, I am 


Sincerely and fraternally yours, 


Grorce L. Russ 
George L. Russ 
President 
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INSURANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
420-428 victor BUILDING, 724 NINTH STREET, N. W. 
WASHINGTON 1, D. c. 


April 19, 1956 
To: PrupenTiaL MEMBERS 


Dear Sir and Brother: 


This week the negotiations with the Company are being 
carried on under the auspices of Clyde Mills, Assistant 
Director of the United States Mediation and Conciliation 
Service and Commissioner James Holden. The Company 
committee, fresh from its conquest in the Middle West 
where it is reported they persuaded the Independent Union 
to accept a three-year agreement, including all Company 
proposals and the ‘‘Debit’’ clause, met a determined Union 
Negotiating Committee of the LAIU who would not succumb 
to the promises of the Company. 


Desrr: A dispute now wages concerning the meaning and 
interpretation of Section 3, Article XXX. It is the conten- 
tion of the Union that an Agent under a recognized and 
established practice shall have the right to refuse to accept 
or to transfer a part or all of his debit without being 
arbitrarily compelled to do so. It has been established 
as far back as 1942 at an NLRB hearing that the Company 
has acknowledged that they have never taken debit from 
any Agent without his consent. We believe that they 
intend in the future to take debit away from an Agent 
without his consent. They do not want one Agent to stand 
in the way of their expansion program. 

The Union believes that if the Company takes debit from 
an Agent against his will under the present language of 
Section 3, Article XXX, the Union could file a grievance 
and process that grievance to arbitration with a degree of 
success. The acceptance of the new language as proposed 
by the Company means that the Union could not file a 
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grievance in behalf of an Agent who had debit taken away 
from him under compulsion. This departure from an 
acknowledged and recognized practice would be detrimental 
to the Agent and a definite lessening of his working con- 
ditions. We must have every opportunity to submit justi- 
fiable grievances up to arbitration without the Company 
blocking our approach, as the new language in their pro- 
posal would undoubtedly do. 


A practice which has been in existence for so many years; 
a& practice which is well-known and understood by all 
Agents; a practice which has been fair and just to all 
Agents—this practice would be washed away by the Com- 
pany in its attempt to change such a practice with a new 
clause. ‘ 


I predict that if by some quirk of fate a contract were 
negotiated which enabled the Company to change this 
‘practice’? many Agents would be adversely affected. 
There would be a significant change in the past custom 


which would result in countless Agents being compelled to 
yield a part or all of their debits under the Company’s 
dynamic expansion program. 


In brief, we believe under the present language we can 
protect an Agent against encroachment upon his debit by 
the Company. Under the Company’s proposal we would 
be powerless. 


Dvunation or Conrract: With respect to duration of the 
contract, the Company still says four years. We believe 
that four years is too long a period of time to wait for 
improvements in compensation, for improvements in work- 
ing conditions, for the opportunity to review and improve 
E.S.P. We are opposed to the Company’s newly-instituted 
plan permitting managers and staff managers to write 
monthly debit business and receive first year commissions. 
We believe this is a dangerous precedent and we do not 
want to wait too long for the opportunity to prove our 
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point. We are not completely satisfied with the commis- 
sion rates for Senior S. & A. and we want the opportunity 
to improve this particular type of a contract. We are 
unhappy with the Debit Builders Plan and even with a 
slight improvement offered by the Company it is still, 
in our opinion, unworkable and we look forward to the day 
when we can have this plan abolished as the Company is 
unwilling to improve it to the extent where an Agent 
can make a decent living without being beaten to death. 
In addition, we do not intend to forfeit forever the right 
to negotiate commission rates for new policies. This Union 
by law is the recognized bargaining agent for rates of 
pay, wages, conditions of employment, etc., and we do not 
want to forfeit these rights for a four-year period. As 
we have pointed out to you previously, a four-year contract 
would take us into the Year 1960 and it would have pro- 
vided only one increase in compensation for an eight-year 
period. In addition we must improve the lot of the work- 
ing Agent. 

Manvat Duss: Be sure that you have paid your Union dues 
manually. This will enable the International Union to 
continue its necessary operations. This is a test of sur- 
vival. If your Union is to truly represent you, we must 
have your support in the field. This struggle will be won 
by men like yourself who are carrying out the program. 
So, you can see the payment of your dues is the first step 
in the success of the program. 


Resoturion: We repeat to you that any Agent attending 
a business conference in addition to giving comfort to the 
Company is also saying to the Union, ‘‘you might as well 
accept the Company proposals.’’ The resolution ‘‘All Go 
or None Go’’ must be successfully carried out. We realize 
the hardships but we also are fully aware of what an 
undesirable contract can do to our membership. The 
Company is mailing pink sheets to the homes of the 
Agents. This is a new practice. The Company is now 
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sending checks to the homes of those Agents who have 
qualified to attend business conferences. This is tempta- 
tion. The Company is calling up the wives of these Agents 
who have qualified, urging them to come along with their 
husbands. Yes, and the Company is infringing upon the 
Agents’ franchise as a Union member, attempting to ali- 
enate the Agent from his Union, filing unfair labor prac- 
tice charges, and where necessary, endeavoring to coerce 
and intimidate Agents by making unfounded and baseless 
charges. Yes, they are making promises of advancement 
to key Union members and attempting to frighten other 
Agents into surrendering to their blandishments. 


As a Union we are committed to providing job security and 
peace of mind to the Agent and we will not compromise 
these principles for expediency. Every member of the 
Union gives a little bit of himself to his Union and we 
will continue to preserve his identity and interest. Any 
Agent attending a business conference can bring disaster 
to the Union’s Negotiating Committee and to the Union 


program. Any Agent who attends this conference is in 
effect saying to his negotiator, ‘‘I am leaving you high 
and dry.’’ 


What has brought this all about? Why is the Company 
attempting, after these many years, to prevent an Agent 
from filing a justifiable grievance? In the last calendar 
year, there were more than 1000 grievances filed against 
the Prudential Insurance Company by our members. There 
must have been many grievances which required immediate 
just and fair disposition; more than a thousand instances 
of where in the opinion of our membership the Company 
had committed a wrong. Rather than permit the Agent 
to express his honest opinion by filing a grievance, the 
Company is attempting to stifle his rights. 

During the period of the last agreement, there have been 


approximately nine cases submitted to arbitration. The 
Union was victorious in six of these cases. This is con- 
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clusive evidence, as proven by a Board of Arbitration, that 
the Company had erred on at least six occasions. Now, 
the Company seeks through new language to close the 
door to such future cases. 


Your Local Union President has been notified with respect 
to the schedule of activities, listed below, for the week 
beginning April 23, 1956. 


(1) No business to be written until further notice. 


(2) Tuesday, April 24—report to the district office at 8:30 
AM.—picket district office from 10:00 A.M. to 11:00 
A.M. with distribution of leaflets to the public. 


(3) Wednesday, April 25—picket the district office between 
12:00 and 1:00 P.M. with distribution of leaflets to 
the public. 


(4) Friday, April 27—picket district office between 12:00 
and 1:00 P.M. with distribution of leaflets. In those 
cities where Regional Offices are located also picket 


the Regional Offices between 1:00 and 2:00 P.M. with 
a distribution of leaflets. 


During the week, continue the concerted effort to 
obtain policyholders’ signatures to the petitions. All 
the signed petitions to be delivered to the President of 
each Local Union who will in turn mail them in bulk 
to Mr. Carrol M. Shanks, President of the Prudential 
Insurance Company of America, Newark, N. J., except 
those Locals in the vicinity of the Home Offices in 
Newark, N. J.—Los Angeles, California—Chicago, Ili- 
nois—Jacksonville, Florida. In these localities, the 
membership involved will deliver the signed petitions 
in person to the chief executive officer of the Company 
in charge of that particular Home Office on Friday, 
April 27, 1956 at 3:30 P.M. 


Worx Wrrnovr a Contracr Program: The continuation of 
the Work Without A Contract program is vital. All 
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members of Local Unions in areas adjoining the respective 
Home Offices of the Company should contact their Local 
Union President and make the necessary arrangements 
to participate in the march to the Home Office on April 27 
where they will present in person the thousands of petitions 
signed by policyholders. Your Executive Board member 
bas been urged to cooperate in this endeavor. We expect 
that all Local Unions in the vicinity of the Home Office 
in Newark, N. J. will take part in this mass demonstration 
of strength by being in Newark, N. J. on April 27 and 
presenting these petitions in person to President Shanks 
at approximately 3:30 P.M. Make this the greatest event 
in the performance of our program. 


With best wishes, I am 
Sincerely and fraternally yours, 


Grorce L. Russ 


George L. Russ 
President 
GLB :ke 
OEIU#2 


General Counsel's Exhibit No. 33MM 


INSURANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
724 Oru st., N.w., 420-28 VICTOR BLDG. 
WASHINGTON 1, D. 0. 
May 23, 1956 
To: PrupentiaL MemMsBers 


Dear Sir and Brother: 


Negotiations with the Prudential Insurance Company were 
resumed on May 21 and the Union was represented by its 
International officers while the Company Committee con- 
sisted of the customary four, whose Chairman is its Vice- 
President, Mr. Pearce Shepherd. 
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The General Executive Board of the IAIU had concluded 
its own semi-annual meeting on Friday, May 18. The 
Board very carefully and considerately reviewed the 
Union’s program of ‘‘Work Without A Contract”? and gave 
its blessings to its continuation until a mutually satis- 
factory contract has been reached. The Board directed 
that the Union continue to advance the principles of trade 
unionism and that its members would take a more active 
part in the performance of this program. In addition, the 
G.E.B. took steps which would permit the International 
Union and its Negotiating Committee to bargain with the 
Company on a basis of ‘‘realism’’ in order that a mutually 
satisfactory agreement could be reached. 


Thus, the ‘‘Work Without A Contract’? program goes 
forward. The ‘‘May Month”’ has already begun and our 
membership is meeting the Company’s defiant challenge of 
the Union by carrying out and respecting the Union’s 
program of ‘‘May Policyholders Month.’? The conduct 
of the Company demonstrates quite clearly that they are 


engaged in a program of fear and intimidation against 
the Agent. Management’s challenge of Union’s directives 
will be met head on by our united membership. 


The security of our membership and their inalienable right 
to earn a decent living are standards for which we will 
fight to the very last. Many changes for the better have 
occurred in the insurance industry since the advent of 
the Union and the IAIU must continue its dedicated and 
devoted duty to its membership by preserving its hard- 
won gains, 

These negotiations with the Prudential Insurance Company 
reveal that this Company may well be attempting to influ- 
ence the policy of the insurance industry by (1) negotiating 
a long-term contract and (2) weakening the Union’s ability 
to properly represent its membership. It is evident that 
industry in general has been attempting the same type of 
negotiations, as indicated by the telephone strike in South- 
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ern Bell, the Westinghouse strike and the Kohler strike 
in Wisconsin. 

““Txomas Brm’’: You have heard about this bill fre- 
quently in the past because it was enacted into law in 
the State of New Jersey and provided for an increase in 
the Board of Directors of the Prudential Insurance Com- 
pany from 16 members to 22 members in addition to the 
President of the Company, all of whom must be policy- 
holders. The ‘‘elected’’ directors would be 16 in number. 
The ‘‘public’’ directors would be 6 in number and would 
be appointed by the Chief Justice, one of their terms ex- 
piring each year. The terms of office of four of the elected 
directors would expire each year. No policyholder or group 
of policyholders, no matter how large, could in any manner 
cause the nomination of any one to the office of director. 
The nominations made by the Board of Directors would 
be tantamount to election, although present duties require 
that a formal election be held, with no one else on the 
ballot other than those nominated by the Board of Directors. 


These excerpts from the bill show that this proposal was 
a move calculated to perpetuate in office the present Board 
of Directors and to deprive the Company’s policyholders 
for all time of the opportunity to have an effective vote 
in the management of the Company which they own. 
Originally announced as a move to democratize the Com- 
pany, it is in fact just the opposite. 


Manvaz Duzs: Every Agent must pay his Union dues 
manually so that this program can succeed. This is the 
time for all Agents to pay their Union dues and make cer- 
tain that the Union survives. Without the security of 
the Union in the industry there would be turmoil and 
turbulent strife. The very existence of the Union and the 
future of every Agent is at stake as we continue our 
‘‘Work Without A Contract’? program. The first step in 
participation of this program is for every eligible Agent 
to pay his Union dues. 
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Your Local Union President has already been notified of 

the ‘‘Work Without A Contract’? program effective for 

the week beginning May 28, which is as follows: 

(1) The Union’s directive for ‘‘May Policyholders Month’’ 
remains unchanged. 

(A) No Agent to accept any Company material for this 
campaign. 

(B) No Agent to be subjected to any kind of pressure— 
no extra hours—no special effort—no Agent to be 
influenced by Company propaganda. 

(C) No Agent to perform Company duties after 4:30 
P.M. and this means no Agent to write any busi- 
ness after that hour—No Agent assigned to a Staff 
Manager to perform any duties after 4:30 P.M. 
and this means no writing of business after that 
hour. 


(D) No Agent to be cajoled, coerced or flattered into 


outstanding production. If management attempts 
to hold meetings regarding the Company’s ‘‘May 
Policyholders Month’’, no Agent is to show any 
interest or enthusiasm or take part in such a meet- 
ing. No Agent to be intimidated by management 
actions, 


Tuesday, May 29—Picketing of district offices and 
detached offices between the hour of 8:30 A.M. and 
9:30 A.M. with a distribution of leaflets to the public. 
At 9:30 A.M. all Agents to report in a body to the 
office. We expect Company offices to be picketed, but 
where Local Union leadership finds it most effective 
they can determine whether it will be the detached or 
the district office. 


Friday, June 1—Picketing of district offices and de- 
tached offices between the hour of 8:30 A.M. and 9:30 
A.M. with a distribution of leaflets to the public. At 
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9:30 A.M. all Agents to report in a body to the office. 
We expect Company offices to be picketed, but where 
Local Union leadership finds it most effective they 
can determine whether it will be the detached or the 
district office. 

Intensify your efforts to obtain the signatures of 
policyholders on petitions and make certain that these 
signed petitions are turned over to your Local Union 
President. At the appropriate time these signed 
petitions will be presented to a Governmental agency 
under the direction of the International Union. 


‘Thomas Bill’’: Highlights of this bill will be printed 
for distribution to policyholders and public. (Addi- 
tional information on this subject will be available in 
a subsequent letter.) 


This ‘‘May Policyholder Month”’ from May 21 to June 22 
for which the Company intends to give gifts of intrinsic 
value to the Agent will not be acceptable to the Agents. 


Here and there, local management continues its brazen 
attempt to frighten Agents by calling them into the office 
and notifying them of alleged violations of an Agent’s 
Agreement. Bear this thought in mind, all Agents are 
engaged in @ concerted activity sponsored and directed 
by the International Union. All Agents are affected in 
the same manner. Be courageous. 


We shall continue to keep you abreast of discussions with 
the Company. Meanwhile, be certain that you and your 
brother Agents are participating fully and completely in 
the ‘“Work Without A Contract’’ program so that a mutu- 
ally satisfactory agreement can be reached. 


With best wishes, I am 


Sincerely and fraternally yours, 
/8/ Georcz L. Russ 
President 
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INSURANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
420-28 vicToR BUILDING, 724 NINTH STREET, N. W. 
WASHINGTON 1, D. c. 


June 4, 1956 
To: Presmentrs or PrupentiaL Loca Unions, MEMBERS 
OF THE GENERAL EXECUTIVE Boarp aND ORGANIZERS OF 


THe LAIU, AFL-CIO 
Dear Sir and Brother: 


Since negotiations began we have forwarded you weekly 
letters of information regarding the negotiations and the 
position of the Company and the Union on several impor- 
tant matters that are still unresolved, including the article 
on ‘‘debits’’ and ‘‘duration of contract.’’ At this writing, 
I must advise you again that the position of the Company 


is not changed and neither has the Union changed its posi- 
tion in its determination to properly represent our member- 
ship in accordance with the National Labor Relations Act, 
as amended. In all correspondence of the last few weeks, 
you were asked to participate in concerted activities in 
an effort to impress upon the Company the importance of 
completing the negotiations for a fair and equitable con- 
tract. Reports which I have received indicate that a large 
majority of our membership are participating in these 
activities. However, I am somewhat concerned regarding 
the lack of participation in a few of the areas and, there- 
fore, in order to correct any weak spots existing, I am 
asking you to furnish me with the following information: 


(1) Are the members in your Local Union contributing 
$1.00 each week to the Defense Fund? 


[] YES (J No 
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(2) Are the members in your Local Union picketing on 
Tnesdays from 8:30 A.M. to 9:30 A.M.? 
(J YES ( No 
(3) Are the members in your Local Union picketing on 
Fridays from 8:30 A.M. to 9:30 A.M? 
(J YES LJ NO 


(4) Are the members in your Local Union, who have 
Staff Managers assigned to them, refusing to perform any 
duties with that Staff Manager after 4:30 P.M.? 


(J YES (J No 
(5) Are the agents refusing to accept any Company 
material for this present new business campaign? 
LJ YES {] NO 
(6) Are the agents obtaining signatures of policyholders 
on petitions which were sent you under date of April 25? 


OO YES [No 


(7) Will the agents in your Local refuse to accept gifts 
of intrinsic value which may be offered to them for pro- 
duction awards? 


O YES (No 


It is important that you send me the above-requested 
information at once. It is the only means I have of knowing 
how well all of our Locals are participating in the program. 
Should you care to comment on the conditions existing in 
your Local Union, kindly do so for any comment or sug- 
gestions you may have that will help us strengthen our 
position will be greatly appreciated. Remember, the suc- 
cessful conclusion to a fair and equitable contract depends 
on the extent to which the members of the Union participate 
in the activities assigned to them. 
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The contract will be won in the field and not at the 
negotiating table. Job security must be supported by job 
protection. 


With best wishes, I am 


Sincerely and fraternally yours, 


Grorce L. Russ 


George L. Russ, President 
GLB :ke 
OEIU#2 


General Counsel's Exhibit No. 33XX 


INSURANCE AGENTS’ INTERNATIONAL UNION, AFL-CIO 
724 9TH sT., N.W., 420-28 VICTOR BLDG., 
WASHINGTON 1, D. ©. 


June 21, 1956 
To: Prupentia, MEMBERS 


Dear Sir and Brother: 


These are the latest developments regarding Prudential 
negotiations. After these many weeks of discussions be- 
tween the officers of the Union and the Company Committee, 
it is our opinion that sufficient progress has been made to 
warrant calling in the Union’s seven-man Negotiating 
Committee. Consequently, the Negotiating Committee has 
been recalled to resume full negotiations with the Com- 
pany on Monday, June 25, 1956. This information was 
forwarded in a telegram to your Local Union President and 
in a follow-up letter. It is also our intention to bring back 
the Collective Bargaining Policy Committee to assist the 
Negotiating Committee during these parleys. 

Furthermore, the Company’s ‘‘May Month’’ came to 
an end on Friday, June 22 and because of the present 
status of these negotiations the ‘“Work Without a Con- 
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tract’? program was discontinued until further notice from 
the National Office. After June 22 there will be no more 
picketing, distribution of leaflets or any other activity 
relevant to the ‘“Work Without a Contract’”’ program. 

All agents beginning Tuesday, June 26 will report to 
their district office on reporting days at 8:30 A.M. and 
resume their normal and customary duties. We are hopeful 
that the Union’s Collective Bargaining Policy Committee 
will be able to conclude an agreement with the Prudential 
which can be recommended to our membership. 


We will continue to keep you advised. 
With best wishes, I am 


Sincerely and fraternally yours, 


Gerorce L. Russ 


George L. Russ 
President 
GLB :ke 
OEIU#2 


General Counsel's Exhibit No. 38F 
Dear Brother 


You are one of the 20 members of the Local who has up 
to this point repeatedly failed to carry out the Union’s 
Program. The alternative to the Union’s Program is 
Tora, Sreme or ACCEPTING THE ComPany’s PROPOSALS 
which would give them the right to reduce, abolish or trans- 
fer your debit or any part of your debit according to how 
they felt. In addition they would refuse you the right to 
file a grievance and deprive you of many of the rights 
that are necessary to your being able to continue serving 
your policyholders with a free mind and providing for 
your family. 
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It is inconceivable that any member of the Union is willing 
to advocate any of the alternatives in preference to our 
program. While it is true that carrying out the program 
has its price in sacrifice and inconvenience, in the light of 
the alternatives the price is small. 


Tn justice to our membership we cannot overlook the failure 
on the part of a segment of members regardless of how 
small that segment might be to do their share. The member 
who fails to carry out the program lends aid and comfort 
to the company and its unjust cause and encourages them 
to prolong this struggle. 


We would prefer to give you every benefit of the doubt. 
We would be interested in hearing your side of the story 
before we take any action to correct this situation. It 
follows that those members who are not carrying out the 
program could conceivably be responsible for encouraging 
the company to provoke a strike, therefore, immediate 
action is required. 

We would suggest that you either call or write us as soon 
as you receive this letter so that you can get back on 
the right track. Failure on your part to communicate with 
us prior to April 9th will serve as an indication that you 
intend to continue to jeopardize the security and welfare 
of the members of the Union and leave us no alternative 
other than to take action commensurate with the serious 
effect your continued absenteeism will have on our mem- 
bership. 

Fraternally yours, 


JosEPH PoLLACK 
President 
JP :jb 
oein#153 
4/3/56 
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General Counsel’s Exhibit No. 380 


LOCAL 19—INSURANCE AGENTS’ INT’L. UNION, AFL-CIO 
9A7 w. 46 ST., N.Y.C. 


Dear Brother: 


Through their continued stalling and unreasonable actions 
at the bargaining table, the company has made crystal clear 
to the Union their obvious intention to hide behind the 
policyholders’ billions of dollars of assets and to play 
a waiting game in the hope of wearing the Agents down, 
forcing them to capitulate to the company’s unreasonable 
demands. 


In view of the turn taken in this struggle, the Union is 
moving into the second phase of the program which is 
designed to enable the membership to fully carry out a 
most effective program for as long a period as need be. 


As a result of moving ahead into the second phase, com- 
mencing with the week of May 7th, you will resume your 
normal activities regarding the writing of new business 
until further notice. However, new business applications 
will be turned in direct and not through the Staff Manager. 
We will not tolerate any attempt on the part of manage- 
ment to read the 592’s or take reports of new business—all 
of your apps will be put in the chute and you will not 
give your Staff Manager any report regarding new busi- 
ness writing. It is important that each member adhere 
to this practice. 

Regarding the scheduling of vacations, the present prac- 
tice on vacations is rescinded and effective the week of 
May 21st, 1956, members may take their vacation with the 
qualification that in the event of a strike they must imme- 
diately notify the company that very day officially that 
they are on strike and not on vacation. It will be the 
obligation of the member to see that the chairman or acting 
chairman, if necessary, gets in touch with the member to 
notify him if it becomes necessary. 
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Your Chairman will fill you in on details of the rest of 
the program regarding picketing and demonstrations de- 
signed to intensify the campaign to force Prudential’s self- 
perpetuating directors to withdraw their unreasonable de- 
mands and adhere to the demands of the real owners of 
the company, the policyholders. 


The company worked overtime in an effort to break down 
those men invited to the Chicago business conference. The 
company enjoyed some small success when some members 
were temporarily misled by management, however, as soon 
as the members involved were able to see the true prin- 
ciples and issues involved, the small success enjoyed by 
the company was reduced to an insignificant sum which 
we still hope to reduce to zero. There are some scabs 
in our area who have been invited, however, as far as 
Union members are concerned the number is down to 20 
with most of these questionable and an excellent likelihood 
that this figure will be reduced by Friday. Your Chair- 
man has the exact figures on this report. Any member 


who does attend the business conference will be expelled 
as a betrayer. In addition the facts of his betrayal will 
be adequately brought before the eyes of the members 
so that his betrayal will follow him for as long as he 
remains in this business. We expect to have very few 
members fall in this category. : 


Regarding negotiations, the Union has offered various 
counterproposals on the debit article, all of which the com- 
pany has flatly refused. The Union’s proposals included 
the right of the Union to file grievances in the event the 
debit article is abused by arbitrary or unreasonable con- 
duct; the company refuses to qualify their demand for 
fall right to reduce or abolish, ete. The fight will continue 
—we are now geared to continue this fight as long as need 
be—the fall power of the policyholders and organized labor 
will eventually be felt in this struggle—we will never sur- 
render to the company’s demands. 
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Carry out your instructions—continue to support the pro- 
gram. The full force of our united strength shall continue 
to protect us from any injustices until a contract is 
concluded. 


JosEPH PoLLAcK 


Joseph Pollack 
President 
JP:jb 
oein+#153 
5/3/56 


General Counsel’s Exhibit No. 38U 


LOCAL 19, INSURANCE AGENTS’ INTERNATIONAL UNION, A. F, OF L. 
2A7T west 46TH STREET, NEW YORK 36, N. ¥Y. 


May 25, 1956 
Mr. Charles Wiederer, 


Jefferson Ave., 
St. James, N.Y. 


Dear Sir 

Having been charged with violation of Section 1(a), 1(b) 
and 1(j) of Article XIX of the Constitution of the Insur- 
ance Agents’ International Union, AFL (CIO). 


Having been furnished a copy of the charges and accorded 
an impartial hearing under the provisions of Sections A 
and B of Article IX of the Local 19 By-laws (amended). 


Having been found guilty as charged, the Local 19 Execn- 
tive Board meeting in special session on May 24, 1956, 
after hearing a report of the Trial Board and reviewing 
the pertinent facts in the case, directed that effective May 
25, 1956 you are expelled as a member of Local 19, Insur- 
ance Agents’ International Union, AFL-CIO. 


You are directed to immediately return to your District 
Chairman or direct to the Local your Union Card, Union 
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Lapel Emblem and all other books or papers which would 
in any way indicate that you are a member of this Union. 


Very traly yours, 


JosEpH PoLLack 


Joseph Pollack 
President 
JP:jb 
oeiu #153 
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Respondent's Exhibit No. 1SS 
3658 (Excerpts) 
Famay Mornixe, Marce 23, 1956 
(The meeting convened at 10:15 o’clock a.m.) 
PRESENT: 


For the Company: Messrs. Shepherd, Ferris, Smith, 
Maloid, Palmer and Hahn. 


For the Union: All present. 
Mr. James Holden, Conciliator. 


° e ° ° e e 


3699 Mr. Smailer: * * * 


3700 You are not talking to individual agents. You 
are talking to a labor union. In the last analysis, 
we have merely added more negotiators. The contract has 
expired. Under the law of the land we are permitted 


3701 to carry out certain concerted activities in order 
to bring the employer to a more receptive attitude 
toward our legal demands. We just bave more negotiators, 
and this is a labor union. 
Now, let’s stop talking about individual agents. I am 
not an agent now; I am on leave. I am a negotiator for 
the union. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14262 


Insurance Acents’ IxternationaL Union, AFL-CIO, 
Petitioner, 


v. 
Narionat Lasor Retations Boarp, Respondent. 


Prehearing Conference Stipulation 


Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of the Court, stipulate and 
agree as follows with respect to the issues, dates for the 
filing of the briefs and joint appendix herein, and the 
contents of the joint appendix: 


I. Srarement or THE IssvE 


‘Whether the Board properly concluded that petitioner, 
by engaging in ‘‘harassing’’ conduct during the course 
of negotiations with the Prudential Insurance Company 
of America, violated its statutory obligation to bargain in 
good faith. 

JL Tue Contents or THE JOINT APPENDIX 


The portions of the record to be printed as a joint 
appendix shall consist of: 


a. This prehearing conference stipulation. 
b. Relevant docket entries. 

c. Complaint dated June 5, 1956. 

a@ Answer dated June 22, 1956. 


e. Decision and Order of the Board, dated December 
13, 1957, and attached intermediate report. 
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f. Such portions of the typewritten transcript and ex- 
hibits as the parties may hereafter designate. 


Any party and the Court, in the briefs, and at and 
following the hearing in the ease, may refer to any portion 
of the original transcript of record or exhibits herein 
which has not been printed, or otherwise reproduced, it 
being understood that any portions of the record thus re- 
ferred to will be printed in a supplemental joint appendix 
if the Court directs the same to be printed, 


TU. Dares ror Frine or Briers, DESIGNATIONS, AND 
Jomnt APPENDIX 


Petitioner will serve on respondent a typewritten brief 
and designation of joint appendix by May 1, 1958. Re- 
spondent will serve a counter-designation on petitioner 
within ten (10) days thereafter. Petitioner’s printed brief 
and the printed joint appendix will be filed by May 20, 1958. 
Respondent’s brief will be filed by June 1, 1958. Any 
reply brief will be. filed by June 15, 1958. 


/s/ Isaac N. Groves 
Counsel for Petitioner 
/3/ Tomas J. McDERmorr 
Thomas J. McDermott 
Associate General Counsel 


Nationan Lasor REwations Boarp 
Counsel for Respondent 


Dated at Washington, D. C. 
this 11th day of March 1958. 


BRIEF FOR PETITIONER 


of Apnoea 
For the. 
District ov Columbia’ Circuit” 


: TED may 9.0 1958 
* IN THE 


United States Court of pie fice 


For tee Disrercr or Courses Cxmcurr 


No. 14262 08 9° 


INSURANCE AGENTS’ > ier mEA TORRE UNION, 
& : AFL-CIO, Petitioner 
| 
v. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition to Review and Set Aside Order of the 
National Labor Relations Board 


Tsaaco N. GRoneE : 
1701 K Street, N. W. 


Washington 6, D.C. 
; sory for Petitioner 


EISELE GO LE IIE ELLER LODE ATE FEN DEE LENTIL AS EES ELE | LOLS EES AEE ALE IEE 
Parss or Braox S. Anancs, Wasanterom, D.C. 


STATEMENT OF QUESTION PRESENTED 


The question presented is whether the Board properly 
concluded that petitioner, by engaging in ‘‘harassing’’ con- 
duct during the course of negotiations with the Prudential 
Insurance Company of America, violated its statutory ob- 
ligation to bargain in good faith; or whether the Board 
was precluded from such findings by Textile Workers 


Union v. National Labor Relations Board, 97 U.S. App. 
D.C. 35, 227 F. 2d 409. 


TABLE OF CONTENTS 


Jurisdictional Statement 
Statement of the Case 


The Intermediate Report ......-....----------+ 
The Decision of the Board 


AUTHORITIES CITED 


Textile Workers Union v. Ni or Relations 
Board, 97 U.S. App. D.C. 35, 227 F. 2d 409, writ of 
certiorari granted, 350 U.S. 1004, order vacated 
and writ of certiorari denied, 352 U.S. 864 ....7, 8,9, 

10-11, 13-16 


Labor Board v. Truitt Mfg. Co., 351 U.S. 149 
ational Lab 


STATUTE: 
Labor Management Relations Act, 1947, Act of 
June 23, 1947, Ch. 120, 61 Stat. 147-148: 


Section 8(b) (3), 29 U.S.C. Section 158(b)(3) .. 10 
Section 8(d), 29 U.S.C. Section 158(d) 6, 10 


IN THE 


United States Court of Appeals 


For tHe Disraicr or Cotumsrma Cmourr 
No. 14,262 


INSURANCE AGENTS’ INTERNATIONAL UNION, 
AFL-CIO, Petitioner 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent 


On Petition to Review and Set Aside Order of the 
National Labor Relations Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


The decision and order of the National Labor Relations 
Board (Joint Appendix (hereinafter cited as Jt. App.), 33), 
review of which is here sought, was issued on December 13, 
1957. The petition for review of the Board’s decision and 
order was filed with this Court on December 23, 1957. On 
January 10, 1958, the Board filed its answer and cross- 
petition for enforcement. 


The statutory provisions under which jurisdiction of this 
petition for review is based are Sections 10(e) and 10(f) 
of the Labor Management Relations Act, 1947, Act of June 
23, 1947, Ch. 120, 61 Stat. 147-148, 29 U.S.C., Sections 160(e) 
and 160(f). 
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STATEMENT OF THE CASE 


Background 


There is no significant dispute about the facts of this 
ease. The Petitioner (hereinafter called Union) is the 
duly certified collective bargaining agent for approximately 
15,500 industrial insurance agents of The Prudential In- 
surance Company of America (hereinafter called Com- 
pany), in a unit covering 34 States, the District of Colum- 
bia, and the Cities of Toledo and Bryan, Ohio. It was the 
bargaining agent in an identical or comparable unit, 
throughout the time involved herein. This case involves 
the bargaining for the contract now in effect, which be- 
came effective July 2, 1956. The previous contract had 
expired on March 18, 1956. 


The agents covered by these contracts have the duty of 
collecting premiums on existing Company policies, pro- 
viding general insurance services to their policyholders 
and selling new insurance. This work is not for the most 
part accomplished in the offices of the Company nor under 
immediate physical supervision. The agents do their work 
in the field by personally contacting their policyholders 
and prospects at their homes. In the nature of this work, 
the agent generally works alone. The agents are in the 
Company offices only two mornings a week, generally for 
about an hour, to deposit their money, complete forms 
and perhaps have a brief sales meeting. See Transcript of 
Testimony before Trial Examiner (hereinafter cited Tr.), 
304-305. 


These agents are paid almost entirely on a commission 
basis. The only compensation element which is received 
weekly is the ‘‘special debit allowance’’ in the amount of 
$7.00 per week, which the agents understand is in lien of 
reimbursement for the actual expenses, chiefly for trans- 
portation, involved in the performance of their duties. 
Their real compensation follows a complex pattern reflect- 
ing the different components of their work. There are 
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collection commissions, servicing commissions and commis- 
sions for selling new business. Each of these commissions 
varies with a number of separate factors such as the type 
of policy involved and its amount. General Counsel’s Ex- 
hibit (hereinafter cited as G.C. Exh.) 26, Art. IV. Ob- 
viously, no commissions are paid and no compensation is 
received by these agents, if there are no collections and no 
new sales are made. 


For some years before 1956, the Petitioner had been 
the collective bargaining representative of these agents 
and had been party to a number of collective bargaining 
contracts with the Company. The parties had entered 
into a contract on March 15, 1954, which expired on March 
18, 1956. This contract contained the following provision 
dealing with so called ‘‘harassing”’ activities : 

“During the period of this Agreement the Union will 
not cause or permit its members to cause, nor will any mem- 
ber of the Union take part in strike, stoppage, mass late 
reporting, mass blank production weeks, or slow down of 
duties or production, or picket any of the Employer’s of- 
fices, for any reasons whatsoever; nor will the Union or 
its members engage or participate in any demonstration, 
display, publication or advertisement, tending to incite 
sympathy or protests concerning the relations between the 
Employer and the Union and the Agents. The term ‘strike’ 
shall include a strike of any nature, including such as are 
termed ‘sympathetic’, as well as any cessation or reduc- 
tion of normal business activities, or efforts by a group of 
Agents for the purpose of coercing the Employer.’’ G.C. 
Exh. 25, Article XXIX, Section 3, p. 47. There is no alle- 
gation that any of the activities specified were undertaken 
during the life of the contract. 


Long prior to the expiration date of March 18, 1956, 
the Union gave the appropriate notices that it wished to 
terminate the contract and to bargain for a new contract. 
The parties did in fact begin the negotiations on or about 
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January 16, 1956. The formal bargaining between the full 
bargaining committees for both sides was recorded by an 
impartial report and is part of the record before this Court. 
Respondent’s Exhibit (hereinafter cited as Resp. Exh.) 1. 


From January 16, 1956 to June 29, 1956, the parties met 
on a regular, virtually daily basis, with the most substan- 
tial interruption occurring only because of the Company. 
At the conclusion of the very first week of negotiations, the 
Company requested a substantial recess. Resp. Exh. 1, 446- 
468; and see also pp. 3784, 3792, 3796. The Union desired 
to proceed with negotiations, so that fall agreement could 
be reached as soon as possible. A recess was agreed to, 
only upon the Company’s declaration that it would have 
a complete set of counter-proposals at the end of the three 
weeks. Id., 460-1. 


In fact, when the bargaining resumed on February 13, 
the Company did not present its complete reaction to the 
Union proposals. Id., 464-470, 531-542. It developed its 


own position, and its own counter-proposals and program, 
very slowly, almost reluctantly. Cf. Id., 1949-59, where 
the Chairman of the Union Negotiating Committee urged 
the employer to move faster. 


The original Union demands were carefully prepared, 
reasonable in scope, and were clarified and explained at 
great length. Resp. Exh. 1, 5-89 (initial presentation), 
217-405 (reply to Company questions), 429-32. When the 
Company’s position finally unfolded, however, changes were 
asked in practically every Article of the Agreement, includ- 
ing contract clauses as Grievance Procedure, Arbitration, 
Union Activities, and Discrimination and Coercion. Id., 
519 et seq. Some of the changes proposed by the Company 
would have made it possible for the Union to protect its 
membership in the normal union way. The changes would, 
for example, have prevented the Union from filing any 
grievance whatever, except as voluntarily permitted by 
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the Company. Id., 623-4 (Sections 3, 4, 5 exclude every 
conceivable grievance). 


To counter such an extreme Company position, the Union 
prepared proposals, defining and protecting certain rights 
of the Union and of each employee, which had not been 
previously contained in the contract. Resp. Exh. 1, 867- 
1536. All proposals were discussed at great length and 
in great detail. To make a very long story very short, 
there had been very extensive negotiations by the time 
the contract expired on March 18, 1956. Id., 1-3541. 


By this time, the parties had moved somewhat. With 
relatively few exceptions, however, concession and adjust- 
ment to reach agreement had been made by the Union. Resp. 
Exh. 1, 1991-3 2035, 2064, 2167-8, 2191-2, 2193-4, 3541-3553, 
3570-3578, 3919-3935; see also 3799-3800. After the expira- 
tion of the contract on March 18, the actual conduct of the 
negotiations did not change. The evidence of record shows 
that the bargaining in fact proceeded on exactly the same 
basis after March 18 as it had before that date. Cf. Resp. 
Exh. 1, 1-3539, with 3540-5251; and Cf. Resp. Exh. 1, Stipu- 
lation, Pars. 1-7, with Pars. 8-20. 


The parties continued to meet regularly, and to discuss 
the issues reasonably and fully. They each acted as though 
the other was equally eager to reach complete agreement 
as quickly as possible. 


Throughout this period the negotiations centered on the 
single issue of ‘‘debits’’. A ‘‘debit’’ is an agent’s terri- 
tory or the group of Company policyholders for whom 
he is assigned to collect premiums and provide service. The 
Company conceded it had never had any trouble on the is- 
sue but insisted on a new language. At no time did it 
deny that it never had made additions to or deductions 
from an agent’s debit, without his written consent. See, 
e.g., Resp. Ex. 1, 4098-4100. It was willing to give assur- 
ances that it had no intention of changing its past methods 
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of operation, and that it would not be hasty, arbitrary or 
unfair. See, e.g., id., 3233, 3256, 3814, 3879, 3881, 3897, 
3941, 3950-3, 4183-6, 4589,4987. But it would not answer 
specifically questions about its future intentions. See, e.g., 
id., 4177 et seq., 4235-4244. Farther, the Company was 
most reluctant to put any of its verbal assurances into the 
written contract. Cf. the requirement of writing in Section 
8(d). And the Company insisted that the Union should 
have no recourse through the grievance procedure, what- 
ever happened, and no matter how an agent was deprived 
of a part of his debit, and whatever the consequent loss of 
opportunity for sales and collection commissions. See, e.g., 
Resp. Exh. 1, 4862-3; and Stipulation, esp. Pars. 1, 7, 8, 11, 
14, 15, 16, 18. The Company’s position was that it wished 
to reserve the right to cut the debit, at its sole whim—even 
in an arbitrary and unreasonable manner. Id. at Pars. 
11, 18. 


Agreement was ultimately reached, however, largely on 
the basis of movement by the Union. Resp. Exh. 1, Stip- 
ulation. To achieve agreement, the Union receded from its 
original positions, and accepted a debit clause which incor- 
porated into the written contract a few of the Company as- 
surances made on the record, but which provided no pro- 
cedure for review of even obviously arbitrary action by 
the Company in slashing debits. Further, the Union ac- 
quiesced in a contract duration of three years. G.C. Exh. 
2%, Art. XXXIL 


‘When the contract expired on March 18, 1956, the Union 
agreement not to strike or engage in similar activities ter- 
minated. With the same intention as would be reflected 
in a strike to obtain a favorable agreement, the Union 
undertook a ‘‘work without a contract program’? the status 
of which is at stake in this case. 


The Union encouraged and advised its members to en- 
gage in a number of activities which had been proscribed 
by the no-strike clause, The principle activities included 
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the following: the non-writing of new business, which was 
confined to the period from March 19 to May 7; picketing 
of District offices and occasionally Regional offices of the 
Company, for one hour, two or three days a week, together 
with passing out leaflets; reporting late to the office by 
one hour or so, combined for a few weeks with a ‘‘sit-in- 
morning’’; and soliciting of the policyholders and the pub- 
lic to sign petitions asking the Company to bargain in good 
faith. 

When these activities were begun on March 19, 1956, 
the applicable law was stated in Teztile Workers Union v. 
National Labor Relations Board, 97 U.S. App. D.C. 35, 227 
F. 2d 409, the only case in point, which clearly and ex- 
pressly held such activities could not be evidence of unfair 
labor practice. The Board had applied to the Supreme 
Court to review the case. 


On April 2, 1956, a writ of certiorari was granted. 350 
U.S. 1004. (This order was vacated and the writ denied, 
on October 15, 1956, 352 U.S. 864) On April 9, 1956, the 


Company filed its charge against the Union, alleging that 
the ‘‘work without a contract’’ activities constituted a re- 


fusal to bargain in good faith. 


The Board issued a complaint against the Union on 
June 5, 1956, alleging that these activities were violations 
of the Act as constituting refusal to bargain. Jt App. 3. 
The case went to hearing before a Trial Examiner on June 
27, July 23-26, and September 10-11, 1956. The Union 
made appropriate motions to dismiss the complaint. 


At the hearing, the General Counsel’s case consisted pri- 
marily of documents admitted by stipulation; there was 
also one witness. Some of the documents established that 
the Petitioner had initiated these activities, and that it 
and its Locals had endeavored to carry them out success- 
fully. G.C. Exhs. 33-53. In addition, certain documents 
showed the number of petitions received, and the change in 
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the volume of new business during this period. G.C. 
Exhs. 64-60. The live witness gave general descriptions of 
the industry and the duties of these employees. Tr., 276- 
356. 


The General Counsel introduced no evidence as to the ac- 
tual course of negotiations. In effect it conceded that ‘‘on 
its face the bargaining engaged in by the Union and the 
Company at the bargaining table might seem to be a free 
and good faith give-and-take type of bargaining.”’? Tr. 253. 
The General Counsel introduced no evidence as to the 
availability to Petitioner of other effective economic 
weapons, or of the relative economic balance of power, 
or the relative fairness of either party’s using any of the 
weapons available to it, rather than any others available. 
The General Counsel introduced no evidence even attempt- 
ing to distinguish these activities from a Board-recognized 
“‘gtrike’”’. It expressly disclaimed the need for it to say 
one word of such matters; evidently it hoped the Board 
would think the Union activities should be outlawed per se, 
without need to inquire of any other facts in this particular 
case. Tr., 408-416. 


The Union introduced evidence concerning the negotia- 
tions themselves. Resp. Exh. 1. Throughout the proceed- 
ings, by timely motions to dismiss and otherwise, the Union 
insisted that there was no basis in law for the charges and 
that the complaint must necessarily be dismissed. It re- 
peatedly challenged the General Counsel to state its theory 
of the case. When an attempt was finally made, this turned 
out to be largely references to the reversed Board decision 
in Textile Workers supra, and also conclusory statements 
that engaging in the activities proved with the intention of 
influencing contract negotiations, must be a violation of 
the statutory commandment to bargain in good faith, Tr., 
246-258. 
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The Intermediate Report 


On December 7, 1956, the Trial Examiner issued his In- 
termediate Report and recommended that the complaint be 
dismissed in its entirety. Jt. App. 10. He regarded the 
issues before him as open, stating that he was ‘‘not in a 
position to cite as legal authority the Board’s decision in 
Personal Products (the Textile Workers case), since that 
decision has been reversed by the Circuit Court of Ap- 
peals.”” Jt. App., 17. 


The Trial Examiner held in effect that there was no 
difference between ‘‘harassing”’ activities and a strike, as 
evidence of failure to bargain in good faith—both have the 
identical design to bring pressure on the employer during 
negotiations. Jt. App., 21-29. In the absence of any evi- 
dence offered by the General Counsel on the effect of these 
activities on the bargaining itself, the Trial Examiner held 
there was no basis for a finding that the actual bargaining 
had been affected adversely. And as for the theoretical or 
presumed impact, he held no distinction could be drawn be- 
tween the strike activities expressly protected by the law 
and the Union’s less-than-strike activities. 


In the Board’s Textile Workers decision, the Trial Ex- 
aminer noted that reference had been made to the ‘‘strong 
economic pressure’? which had in fact been imposed on the 
employer, and to the failure of the Union to notify the 
employer of its specific demands. In the instant case, the 
Trial Examiner found that the General Counsel had ex- 
pressly disclaimed any effort to prove the nature of the 
losses, if any, sustained by the Company; and that the 
Company was fully advised of the activities in advance 
of their effective date and also well knew the precise issues 
and position which were being promoted by the Union. Jt. 
App., 26. 


The actual negotiations, the Trial Examiner found, were 
apparently conducted in good faith, on a give-and-take 
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basis. Jt. App., 29-31 The Union had complied with Sec- 
tion 8(d) and had bargained in good faith. 


The Decision of the Board 


On December 13, 1957, the Board reversed the Trial 
Examiner and concluded that the Union ‘‘by engaging in 
harassing conduct during the course of the negotiations, 
failed to bargain in good faith and thereby violated Sec- 
tion 8 (b) (3) of the Act.”? Jt. App., 39. 


Solely from the fact that these activities had been 
engaged in during negotiations, the Board concluded that 
the Union had ‘‘clearly revealed an unwillingness to submit 
its demands to the consideration of the bargaining table’’, 
had ‘‘reflected an attitude not to engage in the free give- 
and-take of good faith bargaining’’ and had ‘‘impaired the 
process of collective bargaining.’? Jt. App., 37-38. 


The Board declared that these activities were an effort 
by the employees to change their working conditions 


unilaterally and thus were incompatible with free collec- 
tive bargaining. Jt. App., 39. The Board attempted to 
distinguish these activities from a strike by stating that 
individual employees were not engaging im ‘‘protected’’ 
activities when they were engaging in these activities. Jt. 
App., 38-39. 

The Board ordered the Union to cease and desist from 
any of the activities, and from ‘‘harassing activities or 
other unprotected conduct, ° * * for the purpose of forc- 
ing the Company to accept its bargaining demands, or 
from engaging in any like or related conduct in derogation 
of its statutory duty to bargain °° °.”? Jt. App., 42. And 
the Board ordered the posting of notices to this effect 
throughout the Company offices and Union meeting halls. 
Ibid. 

In making its decision the Board recognized full well 
that it was in opposition to the decision of this Court in 
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the Textile Workers case, supra. It frankly relied on its 
own decision in Textile Workers. Jt. App., 39. It ex- 
pressly declared, ‘‘We respectfully disagree with the con- 
trary opinion of the majority of the Court in Teztile 
Workers of America, CIO v. N.L.R.B. (Personal Products 
Corp.), 227 F. 2d 409 (C. A. D. C.) and agree with the dis- 
sent of Judge Danaher in that case.’’ Jt. App, 38, m 11. 


STATUTES INVOLVED 


The Labor Management Relations Act, 1947, Act of June 
23, 1947, c. 120, 61 Stat. 136-162, 29 U.S.C. § 151 et seg., pro- 
vides, in part, as follows: 


‘*Ricuts or EMPLOYEES 


“Sec. 7. Employees shall have the right to self-or- 
ganization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their 
own choosing, and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the 
right to refrain from any or all of such activities 
except to the extent that such right may be affected 
by an agreement requiring membership in a labor or- 

as a condition of employment as authorized 
in section 8(a)(3).’’ 


‘sOwrar Lasoz Pracrices 
“Sec. 8(b) It shall be an unfair labor practice for 
a labor organization or its agents— 
e e 2 
*6(3) to refuse to bargain collectively with an em- 
ployer, provided it is the representative of his em- 
ployees subject to the provisions of Section 9(a) ; 
e eo + 
‘¢(d) For the purposes of this section, to bargain 
collectively is the performance of the mutual obliga- 
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tion of the employer and the representative of the 
employees to meet at reasonable times and confer in 
good faith with respect to wages, hours, and other 
terms and conditions of employment, or the negotia- 
tion of an agreement, or any question arising there- 
under, and the execution of a written contract incor- 
porating any agreement reached if requested by either 
party, but such obligation does not compel either party 
to agree to a proposal or require the making of a con- 
cession .. .”’ 


‘¢LrIraTIons 


“See. 13. Nothing in this Act, except as specifically 
provided for herein, shall be construed so as either 
to interfere with or impede or diminish in any way 
the right to strike, or to affect the limitations or quali- 
fications on that right.’’ 


‘¢ DEFINITIONS’? 


‘Sec. 501. When used in this Act— 


(2) The term ‘strike’ includes any strike or other 
concerted stoppage of work by employees (including 
a stoppage by reason of the expiration of a collective- 
bargaining agreement) and any concerted slowdown or 
other concerted interruption of operations by em- 
ployees.”’ 

“Saving Provision 


“Sec. 502. Nothing in this Act shall be construed 
to require an individual employee to render labor or 
service without his consent, nor shall anything in this 
Act be construed to make the quitting of his labor 
by an individual employee an illegal act; nor shall 
any court issue any process to compel the perform- 
ance by an individual employee of such labor or serv- 
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ice, without his consent; nor shall the quitting of labor 
by an employee or employees in good faith because of 
abnormally dangerous conditions for work at the place 
of employment of such employee or employees be 
deemed a strike under this Act.’’ 


SUMMARY OF ARGUMENT 


The decision of this Court in Textile Workers Union 
v. National Labor Relations Board, 97 U.S. App. D.C. 35, 
227 F. 2d 409, requires the setting aside of this Board 
order. It has already been admitted by the Board in this 
proceeding that this decision disposes of the legal issues 
involved herein. 


If there is any material differences between the two 
cases, they demonstrate that there is even less basis for the 
Board’s order in this case than there was in Teztile 
Workers. 


ARGUMENT 


The Decision of This Court in Textile Workers Union v. 
National Labor Relations Board, 97 U.S. App. D.C. 35. 227 
F. 2d 409, Requires the Setting Aside of This Board Order 


This case is necessarily governed by the decision of this 
Court in Textile Workers Union v. National Labor Rela- 
tions Board, 97 U.S. App. D.C. 35, 227 F. 2d 409. Respond- 
ent has itself conceded this, in the papers it has already 
filed in this proceeding. 

On February 7, 1958, Petitioner filed a Motion For J udg- 
ment In Lieu Of Further Proceedings, pointing out the 
identity in legal issues between the two cases. In its op- 
position to that Motion, Respondent admitted that ‘‘the 
legal issue here is substantially the same as that presented 
in the Textile Workers case ...’’ Respondent frankly 
asked that the Teztile Workers decision be ‘‘reconsidered’”’. 
Respondent clearly confessed thereby its utter inability 
to distingnish the case. 
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There is, accordingly, no dispute whatever as to the 
law. In this jurisdiction the issues involved herein have 
been fully reviewed and definitively settled. There is 
nothing more to be said. 


The Board has offered nothing more to support its de- 
sion in this case than it did in Teztile Workers. There 
are no new issues. And there could be none. Anything 
and everything which might be offered on bebalf of the 
Board’s position was argued during the Teztile Workers 
case. 

Certainly the Board has made no effort to distinguish 
this case. It could make none. The plain fact is that the 
record gives the Board even less basis for argument than 
the Teztile Workers case. 


The record in this case includes a transcript of the bar- 
gaining sessions as well as a stipulation as to the negotia- 
tions, thus providing substantial and affirmative proof 
that the Union had in fact bargained in good faith. The 


Trial Examiner who considered this evidence made such 
a finding; the Board evidently gave it no consideration 
and went so far as to hold that the issue of the effect on 
the actual negotiations was irrelevant. 


Forther, the Board in this case expressly held that the 
impact of these activities upon the employer need not be 
considered. In the Teatile Workers case, however, the 
Board considered it necessary to find that ‘“These unpro- 
tected tactics interfered with production and put strong 
economic pressure on the employer who was thereby dis- 
abled from making any dependable production plans or 
delivery commitments’. 108 NLRB at 746; Jt. App., 26. 
In this case, there was absolutely no effort to prove that 
the employer had been economically or otherwise disabled 
to any extent. And the entire concepts of ‘production 
plans” and ‘delivery commitments”’ are alien to the in- 
surance industry. There is no assembly line production of 
physical goods involved herein, 
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Farther, there are no other Union activities involved in 
this case other than the ‘‘harassing”’’ activities, whereas 
in the Textile Workers case, there were certain alleged acts 
of coercion which were conceded by the Union, found by the 
Board to be unfair practices and left untouched by the 
decision of this Court. In the dissenting opinion in the 
Textile Workers case, this ‘‘other coercive conduct’? was 
held to be part of the ‘‘whole record’? which the Board 
could look to in support of its order. 97 US. App. D.C. 
at 40, 227 F. 2d at 414. 


Finally, since the Board decision in the Teztile Workers 
case, the Supreme Court has reaffirmed the principle that 
the Board must consider the entire record in an unfair 
labor practice case and may not rely solely on a per se 
leaping to conclusions for a finding of statutory violation. 
Labor Board v. Truitt Mfg. Co., 351 U.S. 149, 153-4. In 
finding against the Union, the Board clearly spurned this 
decision of the Supreme Court just as it deliberately dis- 
regarded the admittedly governing decision of this Court. 


The principles which must govern this case, but which 
the Board has admittedly and openly disregarded, were 
stated as follows in the Teztile Workers decision. 


‘Courts have held that similar union tactics are 
‘unprotected’, in the sense that employers may law- 
fully discharge employees for using them. But until 
now 10 co as far as we know, has been called 
upon eAomg hipe! Board’s theory that such tactics 
are evidence a@ union is not bargaining in good 
faith and may therefore be forbidden. The theory 
will not stand analysis. There is not the slightest 
inconsistency between genuine desire to come to an 

eement and use of economic pressure to get the 

kind of agreement one wants. As the Board inti- 
mated, the Union might have called a strike; no 

inference of failure to bargain in faith could Si 

drawn from a total wi! of services, dur- 

ing negotiations, ngaee Apap economic pressure 

om the employer to yield to the Union’s demands. As 
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a simple matter of fact, it is equally clear that no 
such inference can be drawn from a partial withhold- 
ing of services at that time and for that purpose. 
There is no legal basis for ignoring this fact. Though 
the National Labor Relations Act encourages negotia- 
tion and seeks to reduce industrial strife, it does not 
forbid industrial strife. Aside from some specified 
conduct, such as jurisdictional strikes and secondary 
boycotts, we do not find that Congress limited the use 
of economic pressure in support of lawful demands. 


‘‘International Union, UAW v. Wisconsin Employ- 
ment Relations Board, 336 U.S. 245, 69 S. Ct. 516, 519, 
93 L. Ed. 651, like this case, involved ‘intermittent 


‘employer was not informed * * * of any specifi 
mands which these tactics were designed to enforce 
nor what concessions it could make to avoid them.’ 
The Union’s tactics were ‘described by the union 
leaders as a new technique for bringing pressure — 
Ri seus ing Ble ip 249, 69 S. Ct. 
tate legislation sa Con 
‘ n- 


Tie conduct here described is not forbidden by this 
Act and no proceeding is authorized by which the Fed 
eral Board may deal with it in any manner.’ 336 U. S. 
at page 253, 69 S. St. at page 521. °° ° 


“‘So much of the Board’s order as rests upon sup- 
posed refusal to bargain in good faith will be set 
eee 97 U.S. App. D.C. at 36-37, 227 F. 2d at 410- 
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CONCLUSION 
For the reasons set forth herein, the decision and 
order of the Board should be reversed. and set aside in its 
entirety. 


Respectfully submitted, 


Isaac N. GEoneR 
1701 K Street, N. W. 


. Washington 6, D. C. 
Attorney for Petitioner 
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Statement of Question Presented 


In the opinion of the Company the question is, as 
Stipulated (J. 130): 


“Whether the Board properly concluded that 
petitioner, by engaging in “harassing” conduct dur- 
ing the course of negotiations with the Prudential 
Insurance Company of America, violated its statu- 
tory obligation to bargain in good faith.” 


INDEX 
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SumMary or ARGUMENT 


The Board properly concluded that the petitioner 
violated its statutory obligation to bargain in good 
faith by engaging in “harassing” conduct dur- 
ing collective bargaining negotiations with the 


A. 


Such tactics are designed to inflict and do 
inflict great and irreparable injuries to the 
employer and other parties 


A finding that such tactics are not a violation 
of Sec. 8 of the Act, creates an overwhelming 
imbalance of bargaining power, contrary to 
a basic purpose of the Act 


In the absence of protection under Sec. 8 
against such “harassing” tactics, no adequate 
remedy exists for the employer 


Affirmation of the majority decision in the 
Textile Workers case will inevitably lead to 
serious industrial strife, the prevention of 
which was the major purpose of the Labor- 
Management Relations Act 

The Petitioner was guilty of bargaining in 
bad faith in violation of Sec. 8 and there is 
far more justification for sustaining the 
Board’s order here than there was in the 
Textile Workers case 


The decision of this court must be expedited 
to be effective in this case 
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BRIEF AMICUS CURIAE 


This brief is respectfully submitted by the Prudential 
Insurance Company of America (hereinafter referred to 
as “Company”), pursuant to an order of the Court dated 
January 23, 1958. 


Counterstatement of the Case 


The Company agrees with the “Counterstatement of the 
case” as set forth in Respondent’s brief and will not 
burden the Court with a repetition thereof. It is sub- 
mitted that the record will not support the one-sided 
recital of contract negotiations, nor the equally distorted 
characterization of Company and Union acts and motives, 
set forth in Petitioner’s brief as a purported statement of 
the case. 


Summary of Argument 

The Company petitioned for leave to intervene on the 
grounds that it is particularly qualified to demonstrate 
the adverse effect upon industry, employer-employee rela- 
tions, and the public welfare inherent in the type of col- 
lective bargaining which gave rise to the conflict herein.) 
Accordingly, this brief will be primarily confined to a 
practical discussion of the impact of the Petitioner’s har- 
assing tactics during contract negotiations and the con- 
sequences of a continued holding that such tactics do not 
constitute bargaining in bad faith. Naturally, this must 
be related to what the Company believes to be the proper 
interpretation of the law involved. However, for a more 


1. The Court issued an order dated January 23, 1958, denying 
the motion to intervene, but granting leave to file a brief amicus 
curiae. 
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complete treatment of the purely legal aspects of the case, 
we are pleased to endorse the very able brief of the 
National Labor Relations Board, (hereinafter referred 
to as “Board”) and to incorporate it herein by reference. 

It is conceded that the decision of the Board in this 
case is contrary to the majority decision of this Court in 
Textile Workers v. N.L.R.B., 97 App. D. C. 35, 227 F. 2d 
409, certiorari granted, 350 U. S. 1004, order granting 
certiorari vacated, 352 U. S. 864, (hereinafter referred to 
as “Textile Workers Case”). There is, of course, no legal 
impediment to a reversal of that decision by this Court. 
We believe that this case will demonstrate the wisdom 
and foresight of Judge Danaher’s dissent and respect- 
fully submit that the dissent, rather than the majority 
decision, should be followed. 

The Company proposes to demonstrate from its own 
experience in dealing with bargaining tactics patterned 
after the Textile Workers Case that: 


A. Such tactics are designed to inflict and do inflict 
great and irreparable injuries to the employer 
and other parties. 


A finding that such tactics are not a violation of 
Sec. 8 of The National Labor Relations Act as 
amended (61 Stat. 136, 29 U.S.C. Sees. 151 et seq.) 
hereinafter referred to as the Act, creates an 
overwhelming imbalance of bargaining power, 
contrary to a basic purpose of the Act. 


In the absence of protection under Sec. 8 against 
such “harassing” tactics, no adequate remedy 
exists for the employer. 


Affirmation of the majority decision in the 
Textile Workers Case will inevitably lead to 
serious industrial strife, the prevention of which 
was the major purpose of the Act. 
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E. The Petitioner was guilty of bargaining in bad 
faith in violation of Section 8 and there is far 
more justification for sustaining the Board’s 
order here than there was in the Teztile Workers 
Case. 


ARGUMENT 

A. Such tactics are designed to inflict and do inflict 
great and irreparable injuries to the employer and other 
parties. 

It is clear that the Union based its campaign of “har- 
assing” tactics upon the majority decision in the Textile 
Workers Case (J. 129, Petitioner’s Reply Brief, p. 4). It 
is reasonable to assume that other unions have been de- 
terred from doing likewise, first, by the grant of certiorari 
in the Textile Workers Case and, subsequently, by the 
progress of this case. The ultimate decision in this case 
will unquestionably set a pattern for future collective 
bargaining negotiations. The importance of this decision, 
therefore, would be difficult to overstate and it is hoped 
that the Court may be assisted in arriving at a proper 
decision by an analysis of the damage caused by the 
Union’s newly authorized weapons, and the consequences 
which must inevitably flow from a continued sanction of 
the use of those weapons under the majority opinion in 
the Textile Workers Case. 

The so-called harassing conduct consisted in major part 
of the following: 


. The refusal to write new business. 
. Late reporting. 
. Sit-ins. 


. Refusal to attend business conferences. 
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. Refusal to participate in Company’s “May- 
Policyholders’ Month Campaign” and substitut- 
ing therefor, Union’s “May-Policyholders’ Month 
Campaign”. 

. Upon resuming the writing of new business, the 
refusal to make proper reports thereof to the 
proper Company officials. 

. Demonstrations and picketing. 


8. Soliciting signatures to petitions from Policy- 
holders. 


These activities have been more fully described in the 
Respondent’s brief and the Board’s decision. The Board 
properly found: 


“It cannot be questioned that the foregoing activi- 
ties were intended and could have no effect other 
than to disrupt and curtail the Company’s business 
and thereby to compel the Company to accede to 
the Respondent’s contract demands”. (J. 36) 


Petitioner, on pages 9 and 14 of its brief, attempts to 
belittle the effect of the economic pressure on the Com- 
pany, apparently on the grounds that the Company is a 
mutual insurance company and is not engaged in “assem- 
bly line production of physical goods”.? This theory can 
not hold up under an examination of the facts. 

The harassing tactics of the Union were designed to 
hurt the Company. True, the Company is a mutual insur- 
ance company and does not operate for a profit, as the 


2. This is in sharp contrast to the Petitioner’s directive to the 
membership during bargaining negotiations which stated that the 
“program of ‘work without Contract’ is now in high gear. It is hav- 
ing a decided effect upon management and its success has been the 
subject of discussions at the bargaining table” (J. 37, Footnote 8). 
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term profit is normally understood. This does not mean 
that the Company and those it serves can not suffer. If 
anything, it means that a deliberate injury inflicted upon 
the Company is more vicious, because it must ultimately 
affect persons who are not even parties to the negotiations. 
Let us analyze the nature and effect of the Petitioner’s 
harassing activities. 


1. Refusal to write new business. 


The Company’s District Agent is assigned to a par- 
ticular route or a debit which may be thought of, for 
present purposes, as a specific group of policyholders. In 
most instances, the business sold by an Agent, particularly 
the kind of insurance known as debit insurance, is sold to 
the policyholder in his debit. It is an important part of 
the Agent’s duties for him to canvass regularly for the 
sale of new insurance on his debit and elsewhere. If he 
fails or refuses to do so, it is extremely detrimental to 
the Company’s business. There would be no other Com- 
pany Agent assigned to that debit and by the time the 
Agent starts his canvas again, these opportunities may no 
longer exist, as competing companies have their agents 
covering the same area. 

The damage caused by these tactics to the Company 
and its business is staggering to the imagination. The 
stability of an insurance company is based upon distribu- 
tion of its policy risks and a balanced investment pro- 
gram. The sudden and simultaneous refusal of the 
Company’s many thousands of Agents throughout the 
country to write new insurance creates a serious imbalance 
which is detrimental to the public interest. Some idea of 
the imbalance created here may be gained by an exami- 
nation of the graphs on pages 121 and 123 of the Joint 
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Appendix, which indicate that for the seven weeks most 
affected by the refusal to write new business, the Com- 
pany’s volume of new business in just two types of insur- 
ance declined by more than one hundred million dollars 
(thirty-nine million of “Debit New Business” and sixty- 
two million of “Ordinary New Business”). The Agent’s 
compensation is only a part of the Company’s expense. It 
must also meet expenses running into the millions of 
dollars for non-selling employees, offices throughout the 
country, materials, printing, maintenance expenses, ete. 
Whether or not a single policy is sold, these and other very 
substantial expenses continue, and if the level of policies 
sold falls off substantially, these expenses are continued 
without any countervailing income to justify them. In 
addition, an insurance company’s entire investment pro- 
gram and risk calculations are based upon projected sales 
of insurance. The intermittent interruption of an insur- 
ance company’s sales program seriously affects all of 
these vital factors upon which the life of an insurance 
company depends. 

It can not be seriously argued by the Petitioner that 
the Company does not suffer loss because the Agent re- 
fuses to write new business. In order to survive as an 
insurance company with a balanced distribution of risks, 
the Company must sell new insurance. Its very business 
structure and existence are geared to this. If it failed 
to sell new insurance for a long enough period, it would 
eventually be out of business. In fact, the process of not 
selling insurance is an obvious form of slow destruction. 


2. Late reporting and sit-ins. 


In part, the late reporting and sit-ins were simply 
work stoppages. They were timed so as to cause the 
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maximum interference with the company’s business. 
They were regularly scheduled for Tuesday and Friday 
mornings which are normally the times when agents must 
report to the district offices for meetings, instructions and 
accounting for funds and business of the Company. 

In a larger sense, the sit-ins, with the agents “doing 
what comes naturally”, contained the inherent evils of 
sit-down strikes which have been declared unlawful 
(N.L.R.B. v. Fansteel Metallurgical Corp., 306 U. S. 
240). In addition to the loss of agents’ time, it caused a 
serious disruption in the ordinary business of the Com- 
pany which had to be carried on regardless of the agents’ 
work stoppage. It denied the Company the legitimate 
and free use of its property and curtailed the work of 
other Company employees. 


3. Demonstrations in front of offices, picketing, 
distributing Union propaganda and soliciting 
policyholders’ signatures on petitions. 


The sole purpose of the above activities was to exert 
pressure on the Company by bringing it into disrepute. 
Consumer confidence in the management of a manufac- 
turer of automobiles or appliances may not necessarily 
affect the sale of the product. Such is not the case in 
the insurance business. Confidence in management and 
close friendly liaison between the company and policy- 
holders and prospective policyholders, through the medium 
of the district agent, are essential to the success of an 
insurance company. 
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4. Refusal to attend business conferences; refusal 
to participate in “May Policyholders’ Month” 
and substituting therefor the “Union’s May 
Policyholders’ Month”; the refusal, upon re- 
suming the writing of new business, to make 
any proper report thereof to the proper Com- 
pany officials. 

The above activities have been lumped together because, 
regardless of their varying impact upon the Company, 
they all involve the usurpation of management preroga- 
tives by the Union. In one way or another, they all 
involve an attempt by the Union to substitute its ideas 
of management for those of the Company and to take 
over the actual management of a portion of the Com- 
pany’s business. This may be far worse than a refusal 
to work, particularly in a company charged with the 
responsibility of administering what are essentially trust 
funds. 

We do not wish to belabor the court by taking up each 
activity in this category separately. It is sufficient to 
consider one example. In a Company employing over 
20,000 district agents throughout the United States and 
currently with approximately 35,000,000 policyholders 
residing in nearly every community of America, standard 
methods of reporting are manifestly essential to the Com- 
pany’s continued existence. When the Union decides 
that its members shall ignore the Company’s prescribed 
channels and procedures for reporting new insurance risks 
and shall report as the Union sees fit, it has invited chaos. 
Such capricious substitution of Union procedures and 
policies for those of the Company is a greater danger 
than the actual work stoppage. 

Time and space permit only this almost casual review 
of the great harm done to the Company and those it 
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represents. For a better understanding, much of the 
foregoing would have to be multiplied by hundreds of 
offices and thousands of incidents. 

It cannot be seriously doubted that the Company was 
faced with an intolerable situation. Naturally, it was 
aware of the Textile Workers Case and the suggested 
remedy of firing the employees involved. However, like 
the employer in that case, the Company “sought a much 
less drastic remedy by filing the present charge”. (Tezx- 
tile Workers of America CIO, 108 N.L.R.B. p. 747). In 
doing so, the Company was also motivated by both prac- 
tical and legal considerations. It was by now apparent that 
the collective bargaining techniques permitted by the 
Textile Workers Case created an imbalance of bargaining 
power which were destructive of collective bargaining’ 
itself, and that the suggested remedy of firing was no 
remedy at all. Furthermore, at this time, the Supreme 
Court of the United States had granted certiorari in the 


Textile Workers Case so that there appeared to be a real 
likelihood that employers might be afforded a legal remedy 
as an alternative to mass discharges and complete chaos. 


B. A finding that the tactics complained of are not in 
violation of Section 8 creates an overwhelming imbalance 
of bargaining power contrary to a basic purpose of the Act. 

At the time it filed the charges against the Union, the 
Company was actually in the position of spending mil- 
lions to finance a Union campaign: 

a) to shut off the flow of new business premiums to 
the Company ; 

b) to transfer the functions of management from 
the Company to the Union; 

c) to discredit the Company in the eyes of the pub- 
lic in general and policyholders in particular. 
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The Union was under no corollary disability or pressure 
as it would have been had there been an actual strike.* 
On the contrary, the petitioner issued a directive to the 
district agents stating: 


“You know that the Company is unhappy because 
our membership are able to draw their salaries 
while continuing the program” (J. 39, Footnote 14). 


It is a truism to say that the major purpose of the 
Taft-Hartley Act was to create a balance of bargaining 
power between labor and management. Under the old 
‘Act there was no such thing as an unfair labor practice 
by a union. The new Act was designed to correct this 
lack of mutuality and balance the rights and remedies of 
the contending parties. It is respectfully urged that a 
reversal of the Board’s policy in this case would destroy 
any semblance of mutuality and completely deny to 
the employers the very remedies which the legislature 
intended to give them. Thus, any changes in job classi- 
fications, wages or working conditions made by the 
employers during the course of collective bargaining 
would be branded as unfair labor practices, while it 
would not be an unfair labor practice for the Union to 


3. Judge Dannaher, in his dissent in the Textile Workers Case, 
pointed up the fallacy of comparing a partial strike to a strike, stating: 
“« * * An employee cannot work and strike at the same time. 
He cannot continue in his employment and openly or secretly 
tefuse to do his work. He cannot collect wages for his employ- 
ment, and, at the same time, engage in activities to injure or 
destroy his employer’s business * * * While these employees 
had the undoubted right to go on strike and quit their employ- 
ment, they could not continue to work and remain at their 
positions, accept the wages paid to them, and at the same time 
select what part of their allotted tasks they cared to perform of 
their own volition, or refuse openly or secretly, to the employer’s 
damage, to do other work.” (227 Fed. 2d 414) 
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make precisely the same changes. The incongruity of 
such a result becomes alarmingly apparent in the light 
of this particular case. If Prudential, during the course 
of collective bargaining, suddenly and unilaterally directed 
its Agents to report three times a week instead of twice 
or to be in the office at 7 A.M. instead of 8:30, the Com- 
pany would be found guilty of an unfair labor practice in 
short order. Nevertheless, under the Textile Workers 
decision, the Union cannot be found guilty of an unfair 
labor practice for arbitrarily directing similar changes 
in working conditions during the course of collective bar- 
gaining. In other words, when the Company performs 
these acts it is bargaining in bad faith, while a union can 
perform precisely the same acts and bargain in good faith. 
It is respectfully submitted that such an apparent injustice 
and such complete lack of mutuality were the very evils 
which the Act sought to eliminate. 

The majority decision in the Textile Workers Case 
hinges in large part upon a sweeping statement that 
“there is not the slightest inconsistency between genuine 
desire to come to an agreement and the use of economic 
pressure to get the kind of agreement one wants” (336 
U. S. at page 253, 69 S. Ct. at page 521). This is an 
amazing new yardstick for measuring good faith in col- 
lective bargaining. Either it is a yardstick which the 
court meant to apply only to labor, or else the court has 
ignored the decision of the Supreme Court in NLRB v. 
Crompton-Highland Mills, 337 U. S. 217, where an em- 
ployer was held to refuse to bargain if he changes the 
conditions of employment, even though he is otherwise 
bargaining in good faith. It is respectfully submitted 
that to interpret the majority decision in the light of 
recognized prohibitions against the use of economic pres- 


12 
sure by the employer, we must conclude its rationale 
to be: 


“The Union can change the conditions of employ- 
ment whenever it desires; the employer cannot 
unless the Union does so first; then the employer 
can change the conditions of employment in spite 
of the established body of law hitherto prohibiting 
him from doing so.” 


Thus, the decision creates an imbalance of bargaining 
power contrary to the purposes of Sec. 8 holding that 
the same acts relating to changes of conditions of employ- 
ment are not unfair labor practices when performed by 
the Union, but are unfair labor practices when performed 
by the Company. 


C. In the absence of protection under Section 8, no 
adequate remedy exists for the employer. 

The Court’s suggested remedy of firing is, in fact, little 
or no remedy to the employer. Only the smallest employer 
with no skilled labor can hope to emerge from wholesale 
firings without disastrous results to all concerned—the 
employer as well as the employee. In a highly competitive 
industry employing trained technicians, an employer must 
be prepared to gamble its very existence to discharge a 
substantial number of its personnel, or to shut down for 
any considerable period of time. Certainly, it was unreal- 
istie to suggest that the Company in this case could 
counter the harassing tactics by firing the 7,000 or 8,000 
Agents involved. Furthermore, a shut-down is mani- 
festly impossible in the case of the Company which must 
continue to provide services to its policyholders and to 
discharge its other contractual and statutory obligations. 
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It cannot be contended that the Company had any ade- 
quate remedy under state law. The Union’s harassing 
activities took place in 35 states and the District of 
Columbia. The varying laws of these 36 jurisdictions, 
the different conditions of court calendars, the varying 
problems of obtaining jurisdictions and countless other 
problems inherent in such multiple litigation make it 
obvious that no practical relief exists in that direction. 
In this connection, we endorsed the respondent’s argu- 
ment that International Union, UAW v. W.E.R.B., 336 
U. S. 245, cannot be interpreted as implying that there is 
an exclusive jurisdiction in state courts over the subject 
matter of this case. 


D. Affirmation of the majority decision in the Textile 
Workers Case will inevitably lead to serious industrial 
strife, the prevention of which was the major purpose of 
the Act. 


As Judge Dannaher pointed out in his decision: 


“Yet, if the majority be correct, the employers’ 
remedy will be to discharge the employees who use 
unprotected tactics and retaliate by a shutdown. 
Surely, in the interest of elimination of industrial 
strife and the achievement of industrial peace, the 
processes of collective bargaining were imported into 
the law and are to be enforced” (227 Fed. 2d 413) 


If this formula for collective bargaining is carried to its 
logical conclusion, it will have the effect of destroying 
collective bargaining itself: 


Srer 1. The Union calls a partial strike in reliance 
upon the Textile Workers case. 


Step 2. The employer fires all the employees in 
reliance upon the Textile Workers case. 
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Srep 3. All collective bargaining comes to an end 
because the Union no longer represents any 
employees of the Company. (See United 
Electrical Radio & Machine Workers of 
America (UE) v. N.L.R.B., 223 Fed. 2nd 
338, Cert. Den. 350 U. S. 981, Rehearing 
Den. 351 U. S. 915). 


The suggestion of self-help as a means of countering 
harassing activities by a union is an open invitation to 
industrial strife of the very nature the Act is designed 
to avoid. No employer can afford to finance a threat to 
his existence, as was the case here, nor can he be expected 
to abdicate in favor of the Union. If Sec. 8 offers no 
peaceful solution to the problem, the employer must, of 
necessity, resort to discharges, shut-downs and lock-outs. 
Naturally, this will bring retaliatory measures from the 
Union. Any hope of orderly collective bargaining wilk 
be replaced by the type of industrial warfare which we 


had hoped was extinct in this country. It is earnestly 
submitted that the majority decision in the Teztile 
Workers case has raised the lid of a Pandora’s Box which 
Congress intended to fasten securely for all time. 


E. The Petitioner was guilty of bargaining in bad faith 
in violation of Section 8, and there is far more justification 
for sustaining the Board’s order here than there was in the 
Textile Workers Case. 


Porxr II of Petitioner’s reply brief attacks the Board’s 
order on the grounds that it does not consider the entire 
record of the collective bargaining negotiations, which 
Petitioner alleges will show less justification for sustain- 
ing the Board’s order here than there was in the Textile 
Workers Case. The Company welcomes a consideration 
of this entire record because: 
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1. The record will clearly show the Union’s 
reliance upon its harassing activities to obtain its 
demands at the bargaining table; and 


2. The record will clearly demonstrate that the 
harassing tactics complained of in this case were 
far more onerous and the results far more grievous 
than was the case in the Textile Workers case. 


This case is unique in that the court does not have to 
infer intent or purpose from harassing acts of the Peti- 
tioner. The Petitioner has freely stated that such acts 
were for the purpose of winning their contractual 
demands. Moreover, the record reveals that the Union 
considered that its important bargaining was not taking 
place at the table, but at such extraordinary times and 
places as the Union might choose through the mediun 
of such harassing tactics as it might deem expedient to 
employ. 

A few days after the harassing tactics began, a Union 
negotiator stated: 


“e ° 


* We have merely added more negotiators. 
The contract has expired. Under the law of the 
land we are permitted to carry out certain con- 
certed activities in order to bring the employer to 
a more responsive attitude to our legal demands. 
We just have more negotiators, and this is a labor 
union.” (J. 129) 


Furthermore, the Petitioner issued a directive to its 
members stating: 


“The contract will be won in the field and not at the 
bargaining table.” (J. 98) 
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Should it then be concluded that the attendance of the 
Union negotiators at meetings was, in fact, a sham? True, 
the Union did not sit back and say “take it or leave it”. 
In effect, it sat back and said “take it or you will get it”. 

The Petitioner refers, on page 11 of its reply brief, to 
the legislative sources which clearly establish that Congress 
intended that Sec. 8 (b) (3) should prohibit “take it or 
leave it” bargaining by unions. Thus, it is admitted by 
all parties that a “take it or leave it” attitude constitutes 
bargaining in bad faith. It apparently escapes Petitioner 
that a “take it or get it” attitude is a far more grievous 
example of bad faith, because it adds a direct threat of 
affirmative coercion to an otherwise passive attitude. Cer- 
tainly, the presentation of an arbitrary demand backed 
by the deliberate infliction of injury constitutes bad faith 
to a far greater extent than the presentation of the same 
arbitrary demand backed only by the threat of doing 
nothing to reach an agreement. 


The tactics employed by the Petitioner in this case were 
more onerous than those employed by the Union in the 
Textile Workers Case. As more fully discussed earlier 
in this brief, the Petitioner was guilty of the following 
innovations and additions to the tactics employed in the 


Textile Workers Case: 


1. The Petitioner initiated the equivalent of sit- 
down strikes by instructing its members to “sit in” 
“doing what comes naturally”. 


2. The Petitioner sought to diseredit the Com- 
pany with picketing, mass demonstrations and the 
solicitation of petitions from policyholders. 


3. The Petitioner created an entirely new 
weapon in collective bargaining by taking over the 
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function of management in vital fields directly 
affecting the essential activities of the Company 
and the public welfare. The Union usurped man- 
agement prerogatives in the following respects: 


a) Instructed its members at what times 
they could and could not solicit new business. 


b) Countermanded the Company’s longstand- 
ing rules and regulations with respect to report- 
ing the writing of new insurance risks and 
substituted therefor its own ideas of what were 
proper reports and to whom such reports, if any, 
should be made. 


c) Instructed its members to refuse to attend 
business conferences. 


d) Instructed its members to refuse to par- 
ticipate in Company sales campaigns, and actually 
substituted therefor its own version of “May 
policyholders month”. 


e) Substituted its own reporting hours for 
those prescribed by management. 


These affirmative usurpations of management preroga- 
tives were not present in the Textile Workers Case. They 
are far more burdensome and create a much greater dan- 
ger than the passive partial strike situation which was 
involved in the Textile Workers Case. 

In further distinguishing this case from the Tecztile 
Workers, we respectfully refer the court to pages “4” 
through “10” of this brief, which we submit will show 
that the Company and the public welfare were far more 
grievously and irreparably damaged. This is more than 
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a difference in degree. In the Textile Workers Case the 
temporary work stoppages and slow-downs of short dura- 
tion could only result in a loss in production time which 
could subsequently be recovered. The activities in the 
Textile Workers Case were confined to the working activi- 
ties of the employees in a particular factory. In this 
case, the Union’s harassing activities were designed to 
create a permanent dislocation of the basic system of 
balancing risks through the writing of new insurance and 
the permanent impairment of the Company’s goodwill and 
reputation upon which an insurance company must depend 
for the public acceptance of its contracts, as well as the 
loss of millions of dollars and a vast amount of valuable 
time spent in straightening out the mess caused by the 
Union’s intrusion into management functions. 


F. The Decision of this Court must Be Expedited To 
Be Effective in this Case. 

We think it appropriate to point out to the Court that 
the collective bargaining agreement between the Peti- 
tioner and the Company expires on July 6, 1959. Nor- 
mally collective bargaining will begin many weeks prior to 
that time. It is apparent that an appeal to the Supreme 
Court of the United States is inevitable in view of that 
Court’s prior grant of certiorari in the Textile Workers 
Case. Unless this Court renders its decision in time to 
permit an appeal to be decided by the Supreme Court 
before its next adjournment for the Summer, neither the 
Company nor the Union will know whether a legal remedy 
is available to restrain the activities which have been 
enjoined by the Board. A decision by this Court in good 
time to perfect an appeal to the Supreme Court might 
well avoid a major labor battle based upon the exercise 
of naked force. 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the petition to set aside the Board’s order 
should be denied, and that the Board’s petition for 
enforcement should be granted in full. 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of the respondent the question is, as 
stipulated (J. 130) : 

Whether the Board properly concluded that peti- 
tioner, by engaging in “‘harassing’’ conduct during the 
course of negotiations with the Prudential Insurance 
Company of America, violated its statutory obligation 
to bargain in good faith. 
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COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Insurance Agents’ International Union, AFL-CIO 
(herein called the Union), to review and set aside an 
order of the National Labor Relations Board issued 
against petitioner on December 13, 1957 (J. 42-44), 
pursuant to Section 10 (c) of the National Labor Re- 
lations Act, as amended (61 Stat. 136, 29 U. S. C, 
Sees. 151, et seq.).? In its answer to the petition, the 
Board has asked that its order be enforced. The 
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findings of fact, conclusions of law, and order of the 
Board (J. 33-44) are reported at 119 NLRB No. 108. 
This Court has jurisdiction under Section 10 (e) and 
(f£) of the Act. 


L The Board’s findings of fact 


Briefly, the Board found that during the course of 
bargaining negotiations with the Prudential Insur- 
ance Company of America, herein referred to as the 
“Company,”’ the Union engaged in “harassing tac- 
tics * * * for the avowed purpose of compelling the 
Company to capitulate to its terms’? (J. 37). The 
Board concluded that the Union’s conduct did not 
constitute bargaining in good faith, and that the 
Union therefore violated Section 8 (b) (3) of the 
Act (J. 39). The Board based its conclusion upon 
the following subsidiary facts: 

The Union has represented the Company’s district 
agents for a number of years (J. 34; Pet. Br. 3). 
On January 16, 1956, about two months before the 
expiration date of the contract then in effect, the 
Union and the Company began negotiations for a new 
contract (J. 34; Pet. Br. 34). On March 13, the 
Union notified its members that unless agreement on 
contract terms were reached by March 19, a “work 
without a contract”’ program would be put into effect 
(J. 34-35; 56). 

The parties failed to reach agreement by the given 
date, and the bargaining negotiations continued. Al- 
though still participating in the bargaining sessions, 
the Union then began its “work without a contract”’ 
program by instructing its members for the week 
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beginning March 19 not to write new business and to 
picket, demonstrate, and distribute leaflets before the 
Company’s offices on Wednesday and Friday of that 
week (J. 35; 56-57). As indicated by these initial 
instructions, the Union’s “‘work without a contract” 
program was designed to put pressure on the Com- 
pany to accept the Union’s bargaining demands by 
requiring the district agents to engage in “slow 
downs”’ and other harassing tactics during the course 
of contract negotiations. The program was there- 
after continued in effect by means of weekly direct- 
ives to the officers and members of the Union’s locals. 
The harassing tactics which the district agents en- 
gaged in at the Union’s orders may be summarized 
as follows: 

1. From March 19 to May 7, the district agents re- 
frained from writing new imsurance. When they 
resumed the writing of new business, the district 
agents, in disregard of Company instructions, by- 
passed staff managers in reporting such business 
(J. 35-36 ; 56, 101). 

_2. The Company’s working rules require district 
agents to report to their district offices every Tuesday 
and Friday at 8:30 a. m., for meetings, instructions, 
and financial accounting. The Union instructed its 
members to “sit-in’’ on Tuesday morning, March 27, 
adding that ‘‘All the agents will report to the office 
but not before 10 a. m. and remain in the district or 
detached office until 12 noon, doing what comes 
naturally. At 12 noon all Agents will depart in a 
group” (J. 35; 62).. Similar instructions to report 
late and to “‘sit-in’’ until noon on Tuesdays and Fri- 
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days were included in subsequent directives (J. 5; 
67, 94). 

3. Agents are expected to attend business con- 
ferences which the Company schedules regularly as 
part of its training and sales program. On April 12, 
and in subsequent directives, the Union notified its 
members, in an “all-go-or-no-go”’ program, not to 
attend such business conferences (J. 35; 80-81). 

4. The Company sponsored a special sales cam- 
paign from May 21 to June 22, termed ‘May Policy- 
holders’ Month.” At the Union’s direction, the dis- 
trict agents ignored the campaign, refusing to attend 
special meetings, to accept campaign material sup- 
plied by the Company, or to work evenings (J. 36; 
94). 

5. From March 19 to June 21, the Union directed 
its members to picket the Company’s offices during 
certain of their normal working hours and, beginning 
with the week of April 9, the Union further in- 
structed its members to secure policyholders’ sig- 
natures on petitions urging the Company to negotiate 
a contract with the Union “which will provide fair 
and favorable working conditions” (J. 62, 72-73, 
77-78). On April 27, pursuant to Union orders, the 
district agents participated in mass demonstrations be- 
fore the Company’s home offices while signed policy- 
holders’ petitions were being presented to the Com- 
pany (J. 35; 91). 

In its directives to its local officers and members, 
the Union strongly emphasized the importance of 
carrying out the “work without 2 contract” program, 
if the Union was to prevail in its bargaining de- 
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mands. Thus, on April 16, the Union declared in a 
directive to its local officers: ‘“Remember, the success- 
ful conclusion to a fair and equitable contract de- 
pends on the extent to which the members of the 
Union participate in the activities outlined for them. 
The contract will be won in the field—not at the nego- 
tiating table” (J. 85). On June 4, 1956, the Union 
reiterated its position that ‘‘the contract will be won 
in the field and not at the negotiating table’’ (J. 98). 
Not content merely with exhorting its members to 
carry out the “work without a contract’’ program, the 
Union disciplined members who failed to participate 
in the program (J. 54, 100, 103). 

The Union encouraged its members to participate 
in the “work without a contract’’ program by de- 
scribing the impact of this campaign of harassing 
tactics on the Company. In its directive of March 
28, the Union informed its members that the program 
“is having a decided effect upon management and its 
success has been the subject of discussions at the bar- 
gaining table’”’ (J. 37, n. 8; 63). Similarly, on April 
12, the Union declared, “you know that the Company 
is unhappy because our membership are able to draw 
their salaries while continuing the program’’ (J. 39, 
n. 14; 82-83). 

The Union further demonstrated its reliance on its 
program of harassing tactics at bargaining sessions 
with the Company. Thus, on Friday, March 23, a few 
days after the start of the “work-without-a-contract’’ 
program, Union negotiator Ed Smailer declared (J. 
129): 
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In the last analysis, we have merely added 
more negotiators. The contract has expired. 
Under the law of the land we are permitted to 
carry out certain concerted activities in order 
to bring the employer to a more receptive at- 
titude toward our legal demands. We just 
have more negotiators and this is a labor 
union. 

The “work without a contract’”’ program ended on 
June 21, when the Union advised the agents that 
sufficient progress had been made in negotiations to 
warrant its discontinuance “until further notice” (J. 
35; 98-99). The parties executed a new contract on 
July 17, 1956 (J. 35, n. 3; Pet. Br. 2). 

Il. The Board’s conclusions 

The Board found that the Union, while purporting 
to negotiate its differences with the Company, en- 
gaged in a series of harassing tactics “designed to 
force the Company to yield to its bargaining de- 
mands”? (J. 35). The Board regarded such tactics 
as not reflecting the good faith requirement of the 
Act, holding that they were irreconcilable with the 
duty imposed by the Act upon both employers and 
unions to engage in bargaining with an “open and 
fair mind”? and with a ‘willingness to let ultimate 
decision follow a fair opportunity for the presenta- 
tion of pertinent facts and arguments” (J. 36). 
Viewing the Union’s conduct as not sanctioned by 
the Act, and therefore materially different from a 
legitimate strike, the Board held that such conduct 
during bargaining negotiations warranted an infer- 
ence of bad faith (J. 37-38). Accordingly, the 
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Board concluded that the Union, by engaging in 
harassing conduct during the course of bargaining 
with the Company, violated its statutory duty to bar- 
gain in good faith, as required by Section 8 (b) (3) 
of the Act (J. 39). 


Ill. The Board’s order 


The Board’s order (J. 42-44) requires the Union, 
so long as it remains the representative of the Com- 
pany’s employees, to cease and desist from refusing 
to bargain collectively in good faith with the Com- 
pany by engaging in harassing tactics in order to 
force the Company to accept its bargaining demands. 
The order further requires the Union to post appro- 
priate notices. 

SUMMARY OF ARGUMENT 


The Board’s decision in this cases is admittedly 
contrary to that of this Court in Textile Workers v. 
N. L. BR. B., 97 App. D. C. 35, 227 F. 2d 409, certiorari 
granted, 350 U. S. 1004, order granting certiorari. 
vacated, 352 U. S. 864, following the filing of a sug- 
gestion of mootness. The Board, however, respect- 
fully submits that the Court is free to reexamine the 
Textile Workers decision, that that decision was 
erroneous, and that it should not be followed in this 
case. 

Contrary to the view apparently held by the major- 
ity in Textile Workers, a union’s bargaining obliga- 
tion is not discharged merely because the union at 
the bargaining conference does not adopt a “‘take it 
or leave it” attitude. The statute requires both the 
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union and the employer to bargain in accordance with 
“the philosophy of bargaining as worked out in the 
labor movement in the United States.” Order of 
Railroad Telegraphers v. Railway Express, 321 U. 8S. 
342, 346. The bargaining obligation imposed upon 
unions by the Act is not satisfied by mere willingness 
to negotiate, but embraces the duty to act during the 
course of negotiations in accordance with the tradi- 
tionally accepted means of bargaining. 

The traditional right to strike in support of bar- 
gaining demands does not include the right to engage 
in harassing partial strikes. A strike is conduct pro- 
tected by the Act, and is contemplated by the Act as 
@ proper activity in support of bargaining. Harass- 
ing partial strikes are not protected by the Act, and 
are neither a traditional nor a proper concomitant of 
bargaining. On the contrary they are a tactic rela- 
tively unknown to the American labor movement, 
represent a unilateral change of working conditions 
by the Union, and frustrate fair bargaining by in- 
flicting economic injury on the employer without the 
normal burden upon the employees or the union, 
which inevitably flows from a strike. To legitimize 
such harassing tactics is to encourage industrial strife. 
Unlike the traditional strike, such tactics are not a 
part of the “philosophy of bargaining as worked out 
in the [American] labor movement.” Railroad 
Telegraphers, supra. 

The Board’s decision is not inconsistent with Inter- 
national Union UAW v. WEERB, 336 U.S. 245. That 
ease held merely that a state, acting to preserve the 
public peace, could enjoin such harassing tactics. The 
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Supreme Court has since recognized that the state and 
the National Labor Relations Board may have con- 
current jurisdiction, where the conduct which con- 
stitutes an unfair labor practice under the Act also 
eonstitutes an offense cognizable under the state’s 
police power. 
ARGUMENT 

The Board properly concluded that the Union by engaging in 

“harassing” conduct during the course of negotiations with 


the Company, violated its statutory obligation to bargain 
in good faith 


Petitioner is correct in its observation (Br. 13) 
that the Board’s position in this case is contrary to 
that taken by this Court in Textile Workers Union v. 
N. L. BR. B., 97 App. D. C. 35, 227 F. 2d 409, certio- 
rari granted 350 U. S. 1004, order granting certiorari 
vacated, 352 U. S. 864° With all deference, we re- 


spectfully submit that the Teztile Workers case 
should not be followed. If, as we propose to show, 
that case was erroneously decided, this Court is mani- 
festly free to overrule it. Aside from the fact that 
stare decisis “is not a universal inexorable com- 
mand,’’‘ the subsequent history of the Textile Work- 
ers case evidences a readiness by the Supreme Court 
to review the issue. Accordingly, it can hardly be 
inappropriate for this Court itself to reexamine the 
question. Indeed, we believe this Court indicated its 


*The order vacating the grant of certiorari was entered fol- 
lowing the filing in the Supreme Court of a suggestion that the 
case might have become moot. 

‘Brandeis, J.,. dissenting in Washington v. Dawson & Co., 
264 U. S. 219, 238; see also Hertz v. Woodman, 218 U. S. 205, 
212. 
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readiness to do so when it denied petitioner’s motion 
for judgment discussed at Pet. Br. 13. Petitioner’s 
suggestion (Br. 7) that it acted in reliance on the 
Textile Workers case cannot operate to raise an es- 
toppel against the Court, and in any event the 
Board’s order in this case visits no retroactive sanc- . 
tion on petitioner. Accordingly we shall proceed in 
this brief to point out the respects in which we believe 
the Court erred in Textile Workers, and to show that 
the Board properly found the statutory violation in 


this case. 
A. Analysis of the Textile Workers decision 


In the Textile Workers case the union, like the 
Union in this case, was engaged in bargaining nego- 
tiations, and at the same time engaged in similar 
harassing tactics designed to compel the employer to 
submit to the union’s bargaining demands. The 
Board there, as here, held that the union’s conduct 
was in breach of its statutory duty to bargain in good 
faith. This Court by divided vote disagreed with the 
Board. The majority opinion, as we read it, makes 
the following points: : 

1. “The Board made no finding that the Union 
tried to ‘frustrate the duty to bargain collectively, by 
delivering an ultimatum on a take-it-or-leave-it basis.’ 
Cf. 93 Cong. Rec. 4135.” 227 F. 2d at 410, 97 App. 
D. C. at 36. 

’ Subsequently this Court denied our motion that this case 
be heard en banc. The effect of the Court’s ruling on these 
two motions, we believe, is to leave the division of the Court 
which hears this case free to overrule the Textile Workers case 
ape the Court agree with us that the case was erroneously 
decided. 
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2. Although the union’s tactics were unprotected, 
rendering the employees subject to discharge, ‘‘There 
is not the slightest inconsistency between genuine de- 
sire to come to an agreement and use of economic 
pressure to get the kind of agreement one wants * «.% 
the Union might have called a strike; no inference 
of failure to bargain in good faith could have been 
drawn from a total withholding of services, during 
negotiations, in order to put economic pressure on the 
employer * * * no such inference can be drawn from 
a partial withholding of services * * * Congress [did 
not limit] the use of economic pressure in support of 
lawful demands.” 227 F. 2d at 410, 97 App. D. C. 


at 36. 

3. In International Union, UAW v. WERB, 336 
U. 8. 245, 253, the Supreme Court in sustaining state 
legislation directed against similar harassing tactics, 


stated that ‘“‘Congress made in the National Labor 
Relations Act no express delegation of power to the 
Board to permit or forbid this particular union con- 
duct, from which an exclusion of state power could 
be implied * * * [T]he conduct here described is not 
forbidden by this Act and no proceeding is authorized 
by which the Federal Board may deal with it in any 
manner.” 227 F. 2d at 411; 97 App. D. C. at 37. 

In short, the majority opinion rests on three pre- 
mises: first, the Union’s statutory obligation to bar- 
gain requires only that it confer in good faith and 
not present a contract on a “‘take it or leave it” 
basis; second, the harassing tactics are merely a form 
of economic pressure and are therefore as consistent 
with good faith bargaining as the calling of a strike; 
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third, the UAW decision of the Supreme Court is 
controlling here. We discuss the UAW decision, 
infra, pp. 23-27. We turn first, however, to the two 
other points which raise fundamental questions as to 
the scope of the Union’s bargaining obligation. 


B. The bargaining obligation imposed by Section 8 (b) G) 
L The bargaining obligation is not axtomatically satisfled by the mere 
absence of a “take it or leave it” attitude 

The original National Labor Relations Act, enacted 
in 1935, placed upon an employer the duty to bargain 
collectively with the representative of a majority of 
his employees. The scope and content of this duty— 
what conduct amounted to compliance therewith and 
what constituted a breach—were nowhere spelled out 
in the statute. The Board and the courts developed 
over the years, and are still developing,’ what might 
be termed a “‘common law of bargaining.”’ This is 
not to say, however, that either the Board or the 
courts were left to write on an entirely blank page. 
On the contrary, collective bargaining had existed 
for many years in industries where unions were well 
intrenched. The phrase did not spring into being 
with the original Wagner Act or with the National 
Industrial Recovery Act. On the contrary, as the 
Supreme Court recognized, ‘‘Collective bargaining 
was not defined by the statute which provided for 
it, but it generally has been considered to absorb and 
give statutory approval to the philosophy of bargain- 
ing as worked out in the labor movement in the 


* See, e.g. V. L. R. B. v. Borg-Warner, 356 U.S. 342. 
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United States.”? Order of Railroad Telegraphers v. 
Ratlway Express, 321 U. S. 342, 346, citing H. J. 
Heinz Co. v. N. L. BR. B., 311 U. S. 514, 523-526. 

Between 1935 and 1947 the statutory obligation to 
bargain collectively rested on employers, but no cor- 
responding duty to bargain was placed upon unions. 
In 1947, however, among the amendments enacted by 
Congress was a provision making it an unfair labor 
practice for a union which represented a majority of 
the employees to refuse to bargain collectively. 

The new bargaining obligation for unions was sub- 
stantially the counterpart of the long-standing duty 
the statute imposed upon employers. This is not to 
say, however, that the conduct of the employer and 
the union, in the performance of their respective 
duties, is to be viewed in precisely the same light. In 
a sense it may be said that a union is in the business 
of negotiating collective agreements. An employer, 
on the other hand, exists for a totally different pur- 
pose, and generally becomes involved in the business 
of negotiating collective agreements either as a matter 
of preference, or simply out of deference to the 
statutory command. It follows, therefore, that some 
aspects of employer refusals to bargain may have no 
direct counterpart in union conduct. Broadly, how- 
ever, both parties are required to conduct their 
bargaining relationship in accordance with “the 
philosophy of bargaining as worked out in the labor 
movement in the United States.’ Railroad Teleg- 
raphers, supra.” 

*The 1947 amendments also contained a “definition” of col- 
lective bargaining (Section 8 (a), Pet. Br. 11-12) which, 
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We submit, therefore, that the first point in the 
Textile Workers decision—that the Union meets its 
statutory obligation unless it delivers an ultimatum 
on a “take it or leave it’’ basis—represents something 
of an oversimplification of the Union’s bargaining 
obligation. It is true, as the Court’s reference to the 
Congressional Record indicates, that Congress was 
concerned with such ultimatums, and that the re- 
quirement that unions bargain in good faith was 
designed to preclude such conduct. By the same 
token, an employer is guilty of a refusal to bargain 
if he presents a “take it or leave it” ultimatum and 
does not confer in good faith. But that is not the 
sole measure of the bargaining obligation. An em- 
ployer who withholds wage data, or who acts uni- 
laterally in changing conditions of employment, or 
who refuses to sign an agreement when accord is 
reached, has also committed the unfair labor prac- 
tice of refusal to bargain. So, too, the union’s obli- 
gation to bargain includes, but extends beyond, the 
duty not to proceed on a “take it or leave it basis,’’ 
and embraces the duty to conduct itself in accord- 
ance with the traditions of collective bargaining 
which Congress in general terms incorporated into 
the statute. It is as true in dealing with the duties 
of unions, as it was in dealing with the employer’s 


however, did not purport to catalogue the courses of conduct 
which might be violative of the bargaining obligation. Cf. 
N.L. BR. B.v F. W. Woolworth Co., 352 U. S. 988, reversing 
935 F. 24 319 (C. A. 9); WV. ZL. B. B. v Borg-Warner Corp., 
356 U. S. 342. In those cases the Supreme Court held that em- 
ployers had violated the bargaining obligation by conduct which 
is not treated by Section 8 (d). 
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duties under the original Act, that “Congress could 
not catalogue all the devices and stratagems for cir- 
cumventing the policies of the Act,” and left the 
problem “‘to the empiric process of administration 
* * * subject to limited judicial review.” Phelps 
Dodge Corp. v. N.L. RB. B., 313 U. S. 177, 194. The 
conduct in the course of bargaining, as well as the 
appearance of a readiness to negotiate, may be in- 
quired into in determining whether the parties are 
fulfilling their obligation to bargain in good faith. 
2. Harassing partial strike tactics do not occupy the same position as « 
traditional strike in connection with bargaining negotiations 

The second point on which the Court rests its Tex- 
tile Workers decision is that the harassing tactics did 
not show a want of genuine desire to come to an 
agreement, and were as consistent with good faith 
bargaining as if the union had called a strike. Of 
course, the union’s desire to reach an agreement does 
not establish that its conduct was any the less a re- 
fusal to bargain. If this were all that the bargaining 
obligation involved, Section 8 (b) (3) might well 
be a dead letter, for unions by their very nature are 
invariably seeking agreement—but on their own 
terms—in their dealings with employers. But even 
as to employers, whose basic purpose is not the mak- 
ing of collective agreements, the bargaining obligation 
extends beyond mere desire to reach a contract and 
embraces such matters as the duty to furnish data or 
to reduce agreements to writing. Mere desire to 
reach agreement, therefore, does not establish com- 
pliance with the bargaining obligation. More funda- 
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mental to the Court’s Textile Workers decision, how- 
ever, is the further point that a full-fledged strike in 
the course of bargaining would not violate Section 
8 (b) (8), so that the harassing tactics of a partial 
strike are, in the Court’s view, equally permissible. 
At this point we reach the nub of the difference be- 
tween the Board and the Court decisions in Tezttle 
Workers. 

To begin with, the resemblance between a full- 
fledged strike and the harassing tactics of a partial 
strike is more apparent than real. The Court itself 
recognizes in Textile Workers that the partial strike 
is not protected by the Act and that the employees 
are subject to discharge because of that activity. 227 
F, 2d at 410, 97 App. D. C. at 36. A participant im a 
lawful strike, on the other hand, enjoys statutory 
protection, and an employer violates the Act if he 
discharges such an employee for striking. While 
this difference in the legal protection afforded a 
partial strike and a full strike does not establish that 
the former activity constitutes a refusal to bargain, 
it should dispel any suggestion that because a full 
strike is permissible under Section.8 (b) (3), a 
partial strike is necessarily also permissible. 

The right to strike is expressly recognized in the 
Act, and enjoys a particular and peculiar status 
under the law. The fundamental purpose of the Act is 
to preserve industrial peace, i. e., to prevent strikes. At 
the same time, however, the means adopted by Congress 
to secure this aim was the requirement of collective bar- 
gaining. And, as Senator Taft observed in a statement 
thrice quoted by the Supreme Court as an authoritative 
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gloss on the Act, the right to strike is an essential ele- 
ment of free collective bargaining.® Thus the statute, 
intended to prevent strikes, achieves its aim in part 
by expressly protecting the right to strike. To com- 
plete the paradox, although the right to strike is ex- 
pressly guaranteed by the statute, an employer may 
insist to the point of impasse that a union waive this 
right, although the employer may not so insist with 
respect to non-bargainable matters. Borg-Warner 
Corp., 113 N. L. R. B. 1288, 1294-1295, enforced by 
the Supreme Court, 356 U. S. 342. 

The peculiar status of the strike under the Act 
arises out of the fact that it is the time-honored tra- 
ditional weapon to which labor can resort in its 
contests with management. As Senator Taft recog- 
nized in the statement referred to above (93 Cong. 
Ree. 3835, quoted in the Amalgamated Association 
case, supra, 340 U. S. at 395, n. 21), the right to 
strike is an essential concomitant of free collective 
bargaining. Manifestly a statute which was intended 
to “absorb * * * the philosophy of bargaining as 
worked out in the labor movement in the United 
States” (Railroad. Telegraphers, supra, 321 U. S. at 
346) preserved the right to strike as consistent with, 
and not violative of, the duty to bargain. 

The harassment of a partial strike stands on an 
entirely different basis. Such tactics are not a tradi- 
tional weapon in the labor movement, they are not 
$93 Cong. Rec. 3835, quoted in Amalgamated Ass'n. v. 
WERB, 340 U. S. 388, 895, n: 21; UAW v. O’Brien, 339 U. S. 


454, 457, n. 8; WV. LZ. RB. B. v. International Rice Milling Co., 
$41 U. S. 665, 678, n. 8. 
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protected by the statute, and—above all—their avail- 
ability is not essential to free collective bargaining. 
On the contrary, as unions have themselves recog- 
nized, such tactics constitute a ‘‘new technique,” 
essentially different from a strike. International 
Workers, UAW v. WERB, 336 U. S. 245, 249-250, 
264, n. 17. They are unprotected by the Act (as this 
Court itself recognized), and the fact that they may 
be enjoined by state action (as the UAW case just 
cited establishes) shows that they are far from an 
integral part of the bargaining relationship. 

We submit, in short, that a substantial legal differ- 
ence exists between resort to lawful, traditional ‘“‘eco- 
nomic pressure” in the form of a strike, and resort to 
the harassing tactics employed here and in the Teztile 
Workers case. We believe, with all deference, that 
the Court erred in Textile Workers in equating the 
two types of economic pressure, and the considera- 
tions which make a full-fledged strike a legitimate 
concomitant of bargaining are absent in the situation 
here presented. 

Thus far we have discussed the first two points 
relied on by the Court in the Textile Workers case. 
Before turning to the other ground there relied on— 
the decision in International Union, UAW v. WEBB, 
supra—it seems appropriate to discuss the Board’s 
affirmative reasons for finding that the Union, by en- 
gaging in the harassing tactics here involved, violated 
Section 8 (b) (3). 


& The harassing tactics in this case were inconsistent with the Union's 
bargaining obligation 


As the foregoing discussion demonstrates, the 
Union’s resort to harassing tactics was not consistent 
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with ‘the philosophy of bargaining as worked out in 
the [American] labor movement.” (Ratlroad Teleg- 
raphers, supra). Such tactics have been accurately 
described as the “diseases of collective bargaining, not 
of its nature.’”’* In finding that the Union by 
spreading this “disease of collective bargaining”? was 
violating Section 8 (b) (3), the Board had “ ‘warrant 
in the record’ and a reasonable basis in law.” N. L. 
R. B. v. Hearst Publications, 322 U.S. 111, 181. 

The bargaining obligation resting upon both the 
Company and the Union is to meet and confer in good 
faith with the intention of reaching agreement. In 
addition, however, both parties are under a duty not 
to dilute the bargaining obligation by acts inconsist- 
ent therewith. Thus, an employer is guilty of a 
“refusal to bargain” if, even though otherwise bar- 
gaining in good faith, he changes the conditions of 
employment without negotiating with the union over 
those changes. N. L. R. B. v. Crompton-Highland 
Mills, 337 U. S. 217. By the same token, an 
employer of piece-rate workers who announced dur- 
ing negotiations that until the Union reached agree- 
ment with him he would shut down his machinery for 
a few hours each day would be guilty of a “refusal 
to bargain’’ in that he unilaterally changed the con- 
ditions of work without bargaining with the Union 


°S. Rep. under S. Res, 71, 82nd Cong., Ist Sess. pp. 7, 9 
(Factors in Successful Collective Bargaining), a report pre- 
pared for the Senate Subcommittee on Labor and Labor Man- 
agement Relations. The Subcommittee noted that it was re- 
leasing this factual study prepared by the Library of Congress, 
and that the study did not commit the subcommittee or any 
individual Senator to its views. Jd., p. IIL. 
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over the changes. The latter violation is substan- 
tially the same as that committed by the Union in 
this case. 

A further consideration supporting the Board’s 
view that the Union violated its bargaining obliga- 
tion is the essential unfairness of the Union’s conduct. 
The statute contemplates collective bargaining as a 
means of avoiding industrial strife, but recognizes 
that bargaining can be fully effective only as long as 
the strike weapon remains available. Supra, p. 17. 
While the Union thus retains the right to strike, and the 
employer in turn has the right to replace the srikers 
(N. L. R. B. v. Mackay Radio & Tel. Co., 304 U. S. 
333), the economic interests of both are served if agree- 
ment can be reached without resort to such-indus- 
trial warfare. In other words, the statute, while 
preserving the right to strike in support of bargain- 
ing demands, actually seeks to reduce or eliminate 
the incidence of strikes by substituting therefor the 
negotiated settlement of industrial disputes, and thus 
to avoid the loss to all concerned which is the inevit- 
able byproduct of a strike. 

The tactics adopted by the Union in this case, how- 
ever, are calculated to inflict economic injury on the 
employer without the normal burden upon the em- 
ployees or the union, which inevitably flows from a 
strike. Cf. International Union, UAW v. WEEB, 
336 U. S. 245, 249-250. From the Union’s standpoint, 
of course, this is a highly desirable consequence. But 
it is not the consequence envisaged by the normal use 
of economic weapons in the course of collective bar- 
gaining. While a strike puts both parties under sub- 


21 


stantial economic constraint to come to agreement, the 
Union’s conduct here was highly damaging to the 
Company (see J. 118-127), and was far less burden- 
some to the employees than an ordinary strike.” 

The essential unfairness of the tactic is itself a rea- 
son for holding that it is evidence of a failure to 
perform the bargaining obligation. As Professor 
Cox has observed, ‘‘Despite their obvious effectiveness 
neither the slowdown nor similar practices have taken 
hold in the American labor movement, and there can 
be little doubt of the general public condemnation of 
occupying a job and taking pay while simultaneously 
refusing to perform the services required.”* In 
short, such conduct is simply not part of the “philos- 
ophy of bargaining as worked out in the [American] 
labor movement” (Railroad Telegraphers, supra). 

It is no answer to say that the employer can force 
the employees who engage in activities like those in- 
volved here to go out on strike and thereby restore 
the normal balance of economic strength between him- 
self and the union. While, as we have seen, strikes 
are an essential element of the collective bargaining 
process, the legislative purpose of encouraging “the 
friendly adjustment of industrial disputes” (Section 
1 of the Act) is hardly served by compelling the em- 
ployer to force a strike in order to redress the eco- 
nomic balance. Such a course of action on the part 
of the employer does not accomplish the result Con- 


2° The employees’ partial loss of commissions is hardly to be 
compared with the total loss in pay involved in a strike. 
oes renee AS ey env In Concerted Actini- 
ties, 26 Ind. L. J. 819, 338. 
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gress contemplated when it enacted Section 8 (b) (3). 
As we have sought to demonstrate, while Congress 
reserved to the union the strike sanction as the ulti- 
mate weapon to enforce acceptance of its demands, 
the emphasis of the statute is on the practices and 
procedures conducive to the friendly adjustment of 
labor disputes. This purpose is not served where the 
employer is compelled to discharge the employees or 
force the union out on strike and thereby disrupt the 
employment relationship. The legislative purpose 
clearly was to promote industrial peace, not to pro- 
voke strife. It is more in keeping with this basic 
purpose of the Act to bar tactics like the ones in this 
case as a bargaining technique than to condone them 
merely because they may serve as the basis for 
discharge. 

Congress, in enacting Section 8 (b) (3), recognized 
that employers as well as unions are often anxious to 
enjoy the benefits and stability of collective bargain- 
ing agreements. In effect, it decided that the em- 
ployer’s traditional power to replace or dismiss em- 
ployees for improper conduct does not adequately 
serve the Act’s purpose to promote friendly adjust- 
ment of labor disputes. A construction of the statute 
which would leave the employer with the single alter- 
native of dismissing employees who engage in im- 
proper bargaining tactics would thus fail to give full 
effect to Section 8 (b) (3). By imposing upon unions 
an affirmative statutory duty to bargain collectively 
in good faith, that Section seeks to give greater sta- 
bility to the bargaining relationship than had there- 
tofore been achieved under the original Act. This 
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purpose, as we have stated, would be badly served if 
the employer could extricate himself from his 
dilemma, when the union frustrates the bargaining 
process, only by dismissing the employees and termi- 
nating the bargaining relationship. 

To compel the employer to discharge his employees 
for engaging in harassing tactics on the job or to 
submit to these very serious handicaps while seeking 
to resolve his differences with the union is indeed to 
give him a Hobson’s choice. If, as has been stated, 
“the essence of collective bargaining is that either 
party shall be free to decide whether proposals made 
to it are satisfactory,” no such course is truly open 
to the employer subjected to these harassing tactics. 
The Union’s action therefore takes on “more the 
character of coercion than of collective bargaining”’’ 
(N. L. RB. B. v. Local 1229, Electrical Workers, 346 
U. S. 464, 477). 


C. The Board’s decision is not inconsistent with International Union, UAW 
v. WERE, 336 U.S. 245 


In International Union, UAW v. WERB, 336 
U. S. 245, the Supreme Court held that a state, acting 
through its labor relations board, could enjoin the 
type of conduct here involved. The state there acted 
under a statute proscribing, inter alia, “any concerted 
effort to interfere with production except by * * * 
going on strike.” 336 U. S. at 247, n. 1. In the 
course of its opinion sustaining the state’s power, the 
Supreme Court declared that “The substantial issue 
is whether Congress has protected the union conduct 
which the State has forbidden, and hence the state 


2S. Rep. No. 573 on S. 1958, 74th Cong., Ist Sess., p. 12. 
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legislation must yield.”” (336 U. S. at 252, emphasis 
supplied.) Observing that “the intention of Congress 
to exclude States from exercising their police power 
must be clearly manifested,’’ the Court held that the 
State was free to act because of the “evidence of 
considerable injury to property and intimidation of 
other employees by threats, and no one questions the 
State’s power to police coercion by those methods.”’ 
336 U. S. at 253. In the course of so holding the 
Supreme Court further stated (336 U. S. at 253): 


Congress made in the National Labor Rela- 
tions Act no express delegation of power to 
the Board to permit or forbid this particular 
union conduct, from which an exclusion of 
state power could be implied. The Labor Man- 
agement Relations Act declared it to be an un- 
fair labor practice for a union to induce or 
engage in a strike or concerted refusal to work 
where an object thereof is any of certain enu- 
merated ones. * * * Nevertheless the conduct 
here described is not forbidden by this Act and 
no proceeding is authorized by which the Fed- 
eral Board may deal with it im any manner. 
While the Federal Board is empowered to for- 
bid a strike, when and because its purpose is 
one that the Federal Act made illegal, it has 
been given no power to forbid one because its 
method is illegal—even if the illegality were to 
consist of actual or threatened violence to per- 
sons or destruction of property. Policing of 
such conduct is left wholly to the states. 

It is this paragraph upon which this Court relied in 
setting aside the Board’s order in the Teztile Work- 
ers case. 
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We respectfully submit that notwithstanding cer- 
tain general expressions in the opinion quoted above, 
the Supreme Court decision is not inconsistent with 
the Board’s holding here. In this connection it is 
appropriate to bear in mind “The oft-repeated ad- 
monition of Chief Justice Marshall ‘that general ex- 
pressions in every opinion are to be taken in con- 
nection with the case in which those expressions are 
used’ and that if they go ‘beyond the case they may 
be respected, but ought not to control the judgment in 
a subsequent suit where the very point is presented 
for decision.””” Wright v. United States, 302 U. S. 
583, 593-594, quoting Cohens v. Virginia, 6 Wheat. 
264, 399. 

That the Court’s language in the V7AW case cannot 
be taken as a definitive holding on the powers of the 
Board is apparent, we believe, on the face of the 
opinion. Thus the Court states that the Board has 
no power to forbid union conduct which involves 
“‘actual or threatened violence to persons,’ and then, 
referring to ‘‘intimidation of other employees by 
threats,”” concludes that “no one questions the 
State’s power to police coercion by those methods.” 
336 U. S. at 258. As a holding that the state is free 
to ‘enjoin such coercion (the only real issue in the 
case), the statement is, of course, correct and binding. 
But the statement that the National Board has no 
power ‘to. enjoin such coercion is manifestly at odds 
with Section 8.(b), (1) of the Act, which makes it an 
unfair “labor practice for a union to restrain or 
coerce employees in the exercise of their rights. 
When the point was actually presented for decision 
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(cf. the Cohens case, quoted supra, p. 25), the Su- 
preme Court held that both the National Board and 
the state had power to enjoin union violence. UAW 
v. WERB, 351 U. S. 266, 267, 270-271, 274. In the 
course of this decision the Court stated, at p. 274, 
“‘Nor should the fact that a union commits a federal 
unfair labor practice while engaging in violent con- 
duct prevent States from taking steps to stop the 
violence. This conclusion has been explicit in the 
opinions cited in note 12’ (emphasis supplied). One 
of the opinions there cited is International Union v. 
WERB, 336 U.S. 245, 253. In short, the most recent 
expression of the Supreme Court is that the case 
relied on by this Court in Textile Workers holds ex- 
plicitly that both the National and State Boards may 
enjoin the unfair labor practice there committed.” 
We respectfully submit that in International Union, 
UAW v. WERB, 336 U. S. 245, the Supreme Court, 
while deciding that the state could regulate harassing 
tactics which threatened to disturb the public peace, 
was not concerned with whether such conduct might 
also violate the obligation to bargain collectively pre- 
scribed by the Federal Act. Nothing in that decision 
precludes the Board from examining such union con- 
duct for the purpose of determining whether it sup- 
ports a finding of failure to bargain in good faith. 
The circumstances that the particular conduct of 
one party or the other to the bargaining negotiations 
3 With all deference, we do not find the earlier opinion as 
explicit on this point as the later opinion declares. Be that as 
it may, we do not believe the earlier opinion can fairly be said 
beBah explicitly the opposite, as this Court read it in Textile 
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may also be subject to state regulation cannot fore- 
close the Board for viewing that conduct, as it has 
done in this case, to determine whether the statutory 
obligation has been satisfied. An inquiry into the 
question whether the parties have discharged their 
obligation under the statute necessarily opens up for 
examination the entire range of the parties’ relevant 
behavior. The circumstances that the Act does not 
specifically forbid or protect particular conduct and 
that state regulation thereof may therefore be per- 
missible cannot cireumseribe the broad inquiry which 
administration of Section 8 (a) (5) or 8 (b) (3) 
entails. Suppose, for example, that a union 
threatened an employer with bodily harm if he did 
not yield to its bargaining demands. The Act in 
terms neither permits nor forbids such conduct. The 
threat would be a violation of state law. Yet, it 


could hardly be supposed that, in determining whether 
the parties had bargained collectively as required by 
the Act, the Board could not consider the union’s 
threats against the employer and find a violation of 
the duty to bargain in good faith. 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the petition to set aside the Board’s order 
should be denied, and that the Board’s petition for 
enforcement should be granted in full. 


JEROME D. FENTON, 
General Counsel, 
Tomas J. McDeRmort, 
Associate General Counsel, 
MarceL MALiLEet-PREVoST, 
Assistant General Counsel, 
FREDERICK U. REEL, 
MeEtvin PoLiack, 
Attorneys, 
National Labor Relations Board. 
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AFL-CIO, Petitioner 
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Respondent 


On Petition to Review and Set Aside Order of the 
National Labor Relations Board 


REPLY BRIEF FOR PETITIONER 


As this case now stands, the parties are in agreement 
on both reasons advanced by Petitioner for denying en- 
forcement to this Board order. The Board expressly 
agrees that this case is clearly subject to this Court’s 
holding in the Teatile Workers case, 97 U.S. App. D.C. 35, 
297 F.2d 409. And the Board offers no challenge what- 
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ever to Petitioner’s proof that this record affords even 
less possible support for a Board order than the Teztile 
Workers ease. Petitioner’s Brief, 14-15. 


Instead of joining issue on this case, the Board is 
evidently re-litigating the earlier case, almost as though 
attempting to persuade itself as well as the Court that the 
Textile Workers decision simply never happened. The 
Board’s Brief (hereinafter cited as ‘‘Bd. Br.’’) is virtually 
in its entirety a plea to re-examine, if not to disregard 
that case. This Reply Brief, accordingly, discusses the 
propriety and pertinence of re-examining that decision ; 
and it includes a subject neglected by the Board, a com- 
parison of the records, and the Board decisions and 
positions, in the two cases. 


L THE TEXTILE WORKERS DECISION SHOULD BE FOLLOWED 
AND NOT RE-EXAMINED. 

Both parties agree that Petitioner must be sustained 
under the law. They are as one in advising this Court it 
must set aside the Board’s order under its Textile Workers 
decision. This fact is of overwhelming significance. 
Petitioner respectfully submits that this fact alone governs 
this case. 


The fact that the law clearly and admittedly supports 
Petitioner should not be overlooked or discounted because 
Respondent cannot dispute it. Nor should it be permitted 
to lose any of its dominant impact through reiteration by 
both sides. It may seem too simple and easy,—there is 
nothing left to be decided here once it is held that Petitioner 
must be sustained because this Court has already adjudged 
that no such Board order as that at bar may be sustained 
under the Act. But there is actually no more to this case, 
however much the Board struggles to make it appear 
specially important, complicated or difficult. The plain 
truth is that there are a goodly number of cases where one 
side is plainly right and the other side equally as ob- 
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viously wrong, under the law as it stands. This is one 
of those cases. 


There is every reason to adhere to universally accepted 
legal principles and to follow the clearly applicable decision 
of this Court. Certainly the Board has been unable to 
suggest any plausible basis for refusing to follow the 
Textile Workers decision and for re-examining it as though 
all these questions were ones of first impression. 
Undoubtedly, the Board offers no complaints about the 
opportunities afforded in this Court for explaining and 
defending its position in that case. Substantively, the 
Board does not even make a pretext at suggesting that 
any of the statutory provisions or policy considerations 
have changed. There is obviously nothing new or 
persuasive in the Board’s reiterations that Textile 
Workers was erroneously decided or its reference to the 
final decision of the Supreme Court not to review the 
Textile Workers decision." Indeed, the only differences 
between the two cases, as noted above, is that this record 
admittedly offers even less justification for the Board 
order than the earlier record. There is absolutely no 
reason to afford the Board another full-dress review of 
an adamant and extreme position which it fully recognizes 
is squarely contrary to the law of this Circuit. 


1352 U.S. 864, vacating the order granting certiorari, 350 U.S. 1004. The 
suggestion that the denial of certiorari was based upon mootness, Bd. Br. 9, is 
unjustified on the face of the Supreme Court order. It was a regular, routine 
denial, not the unique form used by the Supreme Court in mootness cases. 
‘¢The established practice of the Court in dealing with a civil case from a 
court in the federal system which has become moot while on its way here or 
pending our decision on the merits is to reverse or vacate the judgment below 
and remand with a direction to dismiss.’ United States v. Munsingwear, 340 
U.S. 36, 39, and cases there cited; see also Alton v. Alton, 347 U.S. 610, 611. 


Both the Board and the Unions advised the Supreme Court that, in their 
judgment, the case had not become moot. 


As the Board is apparently indulging in the post hoo ergo propter hoc 
fallacy on this point, it seems pertinent to point out that the denial of 
certiorari followed the filing of the Board’s Brief on the merits, as well as 
its memorandum relating to mootness. 
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The previous decision of this Court on this issue ‘‘is 
dispositive of the merits here. It is an informal but 
generally accepted rule of this Court that a recent opinion 
of a division may not be overruled by another panel of 
judges, but only by the full bench. Because of that rule, 
the present division could not overturn the decision of 
the previous panel, even if it were disposed to do so.”’ 
Milton Leo Mallory v. United States of America, 
No. 14,023, decided June 19, 1958, slip opinion, p. 2. 


Respondent disregards this rule and bases its entire 
argument on an opposite presupposition. This Court 
should reject Respondent’s plea and follow its own 
firmly established rule. 


The Court could not well have any other rule in the 
interests of sound judicial administration. As Cardozo 
has phrased it, ‘‘If they (precedents) are plain and to the 
point, there may be need of nothing more. Stare decisis 
is at least the everyday working rule of our law... 
the work of deciding cases in accordance with precedents 
that plainly fit them is a process similar in its nature to 
that of deciding cases in accordance with a statute .. . 
[T]he labor of judges would be increased almost to the 
breaking point if every past decision could be reopened 
in every case, and one could not lay one’s own course of 
bricks on the secure foundation of the courses laid by 
others who had gone before him.’ 


Moreover, the injustice and irrationality inflicted by 
conflicting decisions for different litigants is sharply 
illustrated by the circumstances of this very case. The 
Textile Workers decision of this Court had already been 
decided when Petitioner was engaging in acts which the 
Board thereafter found offensive. This Petitioner relied 
on it in concluding that these activities were legal and 
proper under the Act. For that decision now to be over- 


2 Cardozo, The Nature of the Judicial Process, 20, 149. 
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turned and Petitioner’s activities declared illegitimate 
as of that time would certainly work an unjust and in- 
explicable result. The Board’s statement that this fact 
creates no estoppel, Bd. Br., 10, may be a truism as a 
jurisdictional matter; but it hardly softens the inequity 
and discrimination visited on Petitioner as a practical 
matter. 


The Supreme Court has considered the action which 
private parties have taken in reliance upon its decisions 
as one of the factors compelling it to adhere to the rule 
of stare decisis in particular cases. See, e.g., Toolson v. 
New York Yankees, 346 U. S. 356, 357, and as discussed 
in Radovich v. Nat. Football League, 352 U. S. 445, 450; 
United States v. South Buffalo R. Co., 333 U. S. 771, 7734. 


Every circumstance of this case calls for the application 
of the Textile Workers decision. Nothing commends re- 
examination of that decision. Accordingly, this Board 
order should be set aside, pursuant to that admittedly 


applicable and governing decision of this Court. 


IL THERE IS EVEN LESS JUSTIFICATION FOR SUSTAINING 
THE BOARD’S ORDER HERE THAN THERE WAS IN TEXTILE 
WOREERS. THIS ORDER COULD NOT BE SUSTAINED 
UNDER THE BOARD’S POSITION IN THAT CASE. 

This case is governed by Textile Workers but it is not 
that case. This obvious fact requires statement because 
the Board devotes so much attention to Textile Workers 
and so little to the record in this case. The Board 
presumably is indulging in the assumption that if this 
Court can possibly be persuaded to re-examine and 
reverse Textile Workers, it should automatically enforce 
the order in this case. The truth is otherwise. The cases 
are not identical twins as to their facts. This record and 
this Board decision offers far less possible justification 
and basis for this Court’s approval than did even the 
Textile Workers case. 


6 


To sustain this Board order, the Court would be 
required to go far beyond even the extraordinary and 
inequitable action of reversing Textile Workers. The 
holding there was that in no case can the Board draw 
any inference of refusal to bargain from partial strike 
activities. This expressly repudiated the Board’s prin- 
cipal position before this Court, which was, as we shall 
show directly, that such inference might be legally possible 
on some record and was in fact proper under the 
Textile Workers record. On that basis, as we understand 
it, the Board attracted a dissenting vote. For this Court 
now to adopt that position and repudiate Textile Workers 
to the extent of assuming that Board action against 
partial strike activities might be upheld if sustainable 
on the entire record, would actually have little or no 
bearing on this case. As a matter of theory, a judgment 
about some possible record has nothing to do with a 
particular appraisal of a specific record. As a practical 
matter of fact in this case, the Board did not examine nor 
rely upon the record as a whole, but clearly relied only on 
the single, solitary fact that Petitioner had engaged in 
partial strike activities.® 


In this case, the Board departs from considering the 
particular record as a whole. Now it is forced to the 
extreme position that in every case where there are such 
activities, an order directed against a Union should be 
sustained. It makes no difference, in the Board’s view 
for this case, whether there is any thing else in the record 


3 The Board did recite that it was not relying alone on the fact; and that 
its decision was based on ‘‘all the facts and circumstances in this case’’. Jt. 
App., 38 fn. 9; 39, But the plain fact, revealed on the face of the Board’s 
decision, is precisely to the contrary. There is no discussion or reference 
whatever to any other evidence, or to the record. Certainly the reality gov- 
erns, and not the Board’s ritualistic incantations. It is obvious and ele- 
mentary that a ‘‘board cannot enlarge the powers given to it by statute 
and cover a usurpation by calling it’’ by a different name from that which 
the real facts demand, Waite v. Macy, 246 U.S. 606, 608-609, per Mr. 
Justice Holmes. 
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to support a conclusion that the law has been violated. 
Indeed, it is the Board’s necessary position in this case 
that it should be sustained even if every other fact of 
record requires the conclusion that Petitioner was acting 
within the law and was actually bargaining in good faith. 


This all-or-none outpost position is well beyond that 
presented by the Board to this Court in Textile Workers. 
A comparative analysis of the Board’s positions in that 
case and in this will demonstrate beyond doubt that the 
Board is really not so much asking for re-examination 
of Textile Workers as demanding that this Court go far 
beyond the contentions which were squarely rejected there. 


1. The conduct of the Union at the bargaining table 
itself, for example, would seem obviously pertinent to a 
determination of whether there had been bargaining in 
good faith within the meaning of the Act; and so it 
appeared to the Board in Teatile Workers; but not in this 
case. 


There the Board stated to this Court that its decision 
was based on ‘‘The Unions’ entire course of conduct, in- 
cluding the positions taken by them at the bargaining 
table and their resort to harassing tactics away from the 
bargaining table . . .”? Brief for Board, Teztile 
Workers v. NLRB, No. 12,248 (hereinafter cited as ‘“‘T. W. 
Bd. Br.’’) 23; and it discussed as a distinguishable and 
presumably relevant issue ‘‘The Unions’ approach to the 
negotiations and positions taken at the bargaining table.’’ 
Id. at 28-9. The point of this was to prove that the 
Unions had taken an “‘all-or-nothing attitude”. Id. at 29. 


In this case, the Board reverses its field. Instead of 
considering the conduct of Petitioner at the bargaining 
table, the Board holds it irrelevant. The Board evidently 
recognized that the record as to the bargaining demon- 
strated that Petitioner was acting in complete good faith. 
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In this case, therefore, the Board does not present to 
this Court any review of the entire record, but obviously 
relies solely on the fact that certain activities took place, 
away from the bargaining table. The Board held, ‘‘In 
such circumstances, the fact that Respondent (the Union, 
Petitioner here) continued to confer with the Company 
and was desirous of concluding an agreement does not 
alone establish that it fulfilled its obligation to bargain in 
good faith. . . . By the same token, it is unnecessary to 
show . . . that this conduct actually affected the negotia- 
tions or the Company’s business.’’ Jt. App., 37 (emphasis 
in original). 

In other words, the Board will look at the facts of 
record as to the bargaining if they show an allegedly 

. illegitimate attitude, but not if they plainly show the 
Union in a favorable light. An order based on such an 
arbitrary and discriminatory consideration of the record 
cannot be enforced. This order is obviously not based 
on ‘‘substantial evidence on the record considered as a 
whole’’, as required by Section 10(e) of the Act. 
Universal Camera Corp. v. Labor Bd., 340 U. S. 474. 


2. As a corollary, the Board now puts forth a 
diametrically different position on the meaning and reach 
of Section 8(b)(3) of the Act. In Textile Workers, the 
Board accurately advised this Court that the purpose and 
effect of the Section extended to ‘‘cases where employee 
organizations ‘frustrate the duty to bargain collectively, 
by delivering an ultimatum on a ‘‘take it or leave it’’ 
basis’.”? T. W. Bd. Br., 27; 27-28. In this case, however, 
the Board actually makes one of its main arguments that 
the obligation to bargain imposed upon Unions is some- 
thing different from or additional to the prohibition of 
a ‘‘take it or leave it’? bargaining performance. Bd. Br., 
12-15. The Board is constrained to acknowledge that 
‘It is true, as the Court’s reference to the Congressional 
Record indicates, that Congress was concerned with such 
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ultimatums, and that the requirement that unions bargain 
in good faith was designed to preclude such conduct.”’ 
Bd. Br., 14. Out of modesty or something else, the 
Board neglects to mention that these legislative references 
and this view of Section 8(b)(3)—which it now derides 
as ‘something of an oversimplification’’ on the part of this 
Court, ibid—were contained in its own Brief. T. W. Bd. 
Br., 26-28. Now the Board actually is critical of this 
Court for adopting in Textile Workers the interpretation 
of Section 8(b)(3) which the Board itself urged! 


3. In Textile Workers, the Board relied upon an alleged 
refusal of the Unions to take responsibility for the em- 
ployees’ activities. The Board alleged that the Union 
at the bargaining table ‘‘sought to disown all respon- 
sibility for these tactics’? and made ‘‘representations at 
the bargaining table, that the harassing tactics were not 
authorized by the Unions.’’ T. W. Bd. Br., 33, 36. Indeed, 
the Board entitled a portion of its argument, ‘‘The 
Unions’ simultaneous use of harassing tactics to compel 
acceptance of their terms and their disingenuous disavowal 
of responsibility therefor.”” T. W. Bd. Br., 29; 29-34. 


In this case, however, the Board suggests an adverse 
inference from exactly the opposite fact, when it includes 
as a presumably relevant assertion of fact that ‘“The Union 
further demonstrated its reliance on its program of 
harassing tactics at bargaining sessions with the Com- 
pany.”? Bd. Br., 5; 5-6. The point is not mentioned in 
the argument portion of the Brief. Again, the Board is 
willing to draw an inference of bad faith from a disclaimer 
of responsibility (which might seem plausible enough) but 
refuses to give any consideration to an affirmation of 
responsibility. This is indefensible. 


4, Similarly, the Board argued in Textile Workers that 
its case rested in part on the fact that the Company was 
not informed of the demands which these activities were 
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designed to enforce. T. W. Bd. Br., 32, 36. Here, the 
Trial Examiner found that ‘‘the record is replete with 
documentary evidence, including thousands of pages of 
the bargaining record, proving that the employer was at 
all times informed as to the ‘specific demands which these 
tactics were designed to enforce’ and ‘what concessions 
it could make to avoid them’.”? Jt. App., 26. This finding 
stands unchallenged and unchallengeable. Yet again is 
marked the inconsistent and discriminatory refusal of the 
Board to consider in this record precisely those facts it 
held so crucial in Textile Workers. 


5. Likewise, the Board relied on the adverse economic 
impact upon the employer in the Textile Workers case but, 
as noted above, held here that there was no need to inquire 
into the economic impact upon the employer. Compare 
T. W. Bd. Br., 33, 35, with Jt. App., 37, quoted supra, 
p. 8. 

The Board made no findings in this case on whether or 
not the Union activities were in fact damaging to the 
Employer. The Board made no findings about the nature 
of the industry, or about the particular circumstances or 
parties, such as would clearly be required for any judg- 
ment as to comparative bargaining power, or relative un- 
fairness, or any of the other resounding generalities the 
reiteration of which constitute the Board’s decision in 
this ease, without any pertinent finding of fact or con- 
elusion of law based on this record. 


In short, the Board argued on the basis of the record in 
Textile Workers but not in this case. Whether or not 
Textile Workers is re-examined and the full examination 
of the record becomes pertinent as the dissenting Judge 
and as the Board there evidently contended, the fact still 
remains that there is no justification on this record for 
any Board order against this Petitioner. Whatever the 
Court might now decide it should have done in Teztile 
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Workers, should it really pause to consider that bootless 
question, it would still be constrained to hold that no 
finding or fact of record has been presented to permit 
sustaining the Board order in this case. 


IIL THE BOARD’S EFFORTS TO DISPARAGE THE TEXTILE 
WOREERS DECISION ARE CLEARLY WITHOUT FOUNDATION. 

The Board contends the Textile Workers decision is 
faulty on each of the three principal grounds discussed: 
(1) the scope of Section 8(b)(3) and the reference to 
‘‘take-it-or-leave-it”’ bargaining; (2) the identity between 
a total and a partial strike, so far as concerns any possible 
inference of bargaining in bad faith; and (3) the decision 
of the Supreme Court in International Union, UAW v. 
WERB, 336 U. S. 245, 253. None of these attempted 
attacks has any substance. 


1. As noted above, pp. 8-9, the Board recognizes in its 
brief here and itself argued more fully in Textile 
Workers that the Congressional intention in Section 
8(b)(3) was to prohibit ‘‘take it or leave it’? bargaining 
by Unions. The very legislative sources cited by this 
Court were relied on by the Board. Nevertheless, the 
Board is now at the bar of this Court apparently urging 
that the Congressional intent was something different and 
broader. No legislative materials are cited for this most 
recent realization. 


Nor can any legislative materials be cited for the 
further contention which the Board apparently makes, 
that the Act must be interpreted as requiring conduct in 
acordance with ‘‘the philosophy of bargaining as worked 
out in the labor movement in the United States.”? The 
Board relies heavily on the quoted words. Bd. Br., 8, 13, 
17, 21. Actually, these words are only an incidental 
expression in a Supreme Court decision on a different 
issue under a different statute. The issue in that case, 
Order of Railroad Telegraphers v. Railoay Express, 321 
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U. S. 342, was whether an employer could circumvent 
collective bargaining by the device of separately negotiated 
individual employees’ contracts. The decision was that 
he could not because it would circumvent the authority of 
the union as collective bargaining representative of all 
the employees. The desire to avoid dealing with the 
union as the representative of the employees is the basis 
also for holding that an employer violates the Act by 
unilateral changes in employment conditions under 
certain circumstances. See, e.g., Labor Board v. Crompton 
Mills, 337 U. S. 217, 221-222. The Telegraphers case thus 
refers to one of the ‘‘aspects of employer refusals to 
bargain’’ which have ‘‘no direct counterpart in union 
conduct.’’ Bd. Br., 13. It has no relationship to this case. 


It is difficult if not impossible to assign any meaning 
to the ‘‘philosophy of bargaining’’ phrase appearing in 
Telegraphers, as used by the Board in the context of this 
case. The only possible meaning Petitioner can conceive 
is that this Court must sustain any order which the 
Board bases upon a finding that the union conduct in- 
volved has not been ‘‘in accordance with the philosophy 
of bargaining as worked out in the labor movement in 
the United States.’? Obviously, this would constitute a 
wholesale and unwarranted abdication of the role of 
judicial review which Congress certainly provided in the 
original Act and strengthened in the 1947 amendments. 


As the Supreme Court has expressly held, ‘*. . . the 
Administrative Procedure Act and the Taft-Hartley Act 
direct that courts must now assume more responsibility 
for the reasonableness and fairness of Labor Board 
decisions than some courts have shown in the past. Re- 
viewing courts must be influenced by a feeling that they 
are not to abdicate their conventional judicial function. 
Congress has imposed on them responsibility for assuring 
that the Board keeps within reasonable grounds.” 
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Universal Camera Corp. v. Labor Board, 340 U. S. 474, 
490. 


The utter lack of any relationship between this case 
and the Board argument is neatly illustrated by the final 
sentence—presumably the summary—of the Board’s 
argument on this point. The Board says, after all the 
straining sketched above, ‘‘The conduct in the course of 
bargaining, as well as the appearance of a readiness to 
negotiate, may be inquired into in determining whether 
the parties are fulfilling their obligation to bargain in good 
faith.”? Bd. Br., 15 (emphasis in original). In this case, 
however, the Board made a point of disregarding the 
elaborate record, in evidence before it as Union Exhibit 1, 
of exactly what had been said in the course of the bargain- 
ing itself. On this record, the Trial Examiner found as 
an affirmative fact that the Union had bargained in good 
faith, as well as dismissing the complaint that it had not 
done so. The Board obviously did not consider the entire 
record as to the course of bargaining here. What the 
Board actually held, as Petitioner has already pointed out, 
is that there was no need in this case to inquire into any 
fact other than the occurrence of the partial strike 
activities. There was no need for it to be at all concerned 
with the impact of those activities on the course of the 
actual bargaining. The Board in fact did not consider 
the entire record in this case, as the Board’s own Brief 
evidently argues that it should under Section 8(b) (3). 


In its decision in this ease, the Board relied on two of its 
own decisions for support of its conclusion that 
Petitioner’s conduct had violated that statutory pro- 
vision. Jt. App., 39. One was the decision which had 
already been overruled by this Court in Teztile Workers. 
The other has since been overruled by this Court. 
International Union, United Mine Workers of America v. 
N.L.R.B., No. 13,974, decided June 12, 1958. This Court 
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admonished the Board as follows for its attempt to treat 
activity unprotected under the Act as a violation of 
Section 8(b)(3): ‘‘However, to translate their conduct 
from an unprotected activity to an unfair labor practice 
one must find justification in the statute.’’ Id., slip opin- 
ion, p. 8. 


2. The Board’s effort to distinguish ‘‘partial strike 
tactics’? from ‘‘a traditional strike’’ also in the last 
analysis rests squarely on ‘‘the philosophy of bargaining 
as worked out in the labor movement in the United States.’’ 
Now, in the context of this case, this phrase either is 
utterly devoid of pertinence, as is suggested above, or it 
could possibly mean something. If the former, this 
entire argument must be summarily dismissed, and the 
entire verbal structure of the Board’s position cannot 
survive. If the latter, the short answer is that there is 
nothing in this record related to any possible derogation 
to the philosophy, whatever it could possibly have meant 
under these particular circumstances, wreaked by any of 
the activities actually engaged in by this Petitioner.‘ 


There is no general history of the use of these tactics, 
or any similar facts, on this record. The Board made no 
effort to introduce any such evidence. At no time has 
the Petitioner been given any notice that this issue was 
involved. Petitioner does not believe it appropriate to 
argue new factual issues at this point, but certainly does 
not agree with the Board’s assertions. Further, whatever 
content the Board might establish for this phrase in some 
other case, little significance could possibly be derived from 


4In the Universal Camera case, the Supreme Court pointed out that the 
express Congressional intention in Taft-Hartley was to enact provisions 
‘‘relating to the courts’ reviewing power (which) will be adequate to preclude 
such decisions as those’’ in a number of specifically named decisions inclnd- 
ing the Hearst case, 322 U.S. 111. 340 U.S. at 486. Despite this express 
Congressional disapproval of Hearst in the 1947 amendment of Section 10(e), 
the Board cites the case to this Court as suggesting the appropriate measure 
of judicial review. Bd. Br., 19. 
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it in a case which presents such an atypical economic 
situation and special recent bargaining history as the 
insurance agents here involved. 


3. In its discussion of International Union, UAW v. 
WEBRB, 336 U. S. 245, 253, upon which this Court relied 
on Textile Workers, 97 U. S. App. D.C. at 37, 227 F.2d at 
411, the Board cannot and does not deny that the Supreme 
Court’s language is plain and certain. The Supreme 
Court held that the Board ‘‘has been given no power to 
forbid one (a strike) because its method is illegal’, in a 
context which made the holding directly applicable to 
Textile Workers and to this case. The Board can only 
attempt to soften the impact of this unequivocal 
declaration of the Supreme Court, by urging that this 
holding is inconsistent with later decisions, most notably 
Auto Workers v. Wisconsin Board, 351 U. S. 266. But the 
latter opinion clearly regarded violence as the decisive 
element.5 


The Board thus suggests no reason worthy of a second 
glance for derogating the inherent validity and force of 
this Court’s Textile Workers opinion. Petitioner submits 
that the case is obviously correct, and certainly should be 
followed. 


IV. THERE IS NO REASON ON THIS RECORD TO SUSTAIN THIS 
BOARD ORDER. 


Whatever the general merits of the Board’s position for 
Textile Workers or any case other than this, the anchor 
fact is that there is no basis on the record of this case for 


5The following statements are illustrative. ‘‘The state interest in law 
and order precludes such interpretation. . . . The dominant interest of the 
State in preventing violence and property damage cannot be questioned. It 
is a matter of genuine local concern. ... The States are the natural guardians 
of the public against violence. It is the local communities that suffer most 
from the fear and loss occasioned by coercion and destruction. We would 
not interpret an act of Congress to leave them powerless to avert such 
emergencies without compelling directions to that effect.’? 351 U. S. at 
272, 274, 274-275. 
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any Board order against this Petitioner. In general, the 
Board’s Brief obviously reads much more like what it 
wishes it had filed in the Textile Workers case than any 
thing addressed to the merits of this case now before the 
Court. 


The Board does genuflect in the direction of this record, 
by entitling Section 3 of its Brief as though it were going 
to discuss the Board’s findings and decision here. Bd. Br., 
18. But in that entire section only two references are 
made to this case, and both utterly lack support in the 
record. 


The statement that ‘‘the Union’s conduct here was 
highly damaging to the Company’’, Bd. Br., 21, at least 
has a citation behind it. That is to Jt. App., 118-127. 
However, these turn out to be pages containing exhibits 
which both the Trial Examiner and the Board obviously 
considered irrelevant. The Trial Examiner paid no 
attention to them; he dismissed the complaint, and in 


general followed the decision of this Court in the Teztile 
Workers case. The Board clearly did not appraise or 
even consider them; as already noted, it expressly held 
that there was no need to demonstrate the impact of these 
activities upon the employer. There was, therefore, no 
such finding as that expressed in the Board’s Brief. 


The other statement, that “‘the Union’s conduct here 

- was far less burdensome to the employees than an 
ordinary strike’’, Bd. Br. 21, has a self serving footnote, 
but lacks any record citation whatever. The Board gave 
no consideration to the comparative burdens as shown 
by this record; its decision does not mention that these 
employees are compensated almost entirely on a com- 
mission basis. Nor does the Board decision make any 
other finding which actually provides support for the 
Board’s assertions as to this case. Further, the clear 
implication is that the Board coneluded it could not make 
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any such finding on this record; for it hardly would have 
overlooked or minimized in this case any possible findings 
similar to those it made and relied on in Textile Workers. 


The Board itself made no finding that the Union’s 
conduct had ‘“‘essential unfairness’’, Bd. Br., 20, 21. As 
already noted, it obviously considered such factors as the 
relative strength of the parties and the impact on the 
employer completely irrelevant. 


Further, it is not fair or accurate to say that the Board 
found ‘“‘that the Union was spreading this disease of 
collective bargaining.’”? Bd. Br., 19. There is no such 
finding of fact or flight of expression to be found in the 
Board’s opinion. Moreover, the quotation is out of 
context. The following is the context of the ‘‘diseases 
of collective bargaining language’ as used in the document 
referred to. 


“Tf the machinery for enforcing the agreement 
is written into it and a method of final determination 
of grievances under it is provided, work stoppages during 
the life of the agreement are violations of the intent 
and purposes of the collective agreement. On-the-job- 
pressures, such as slow-downs, quickies, disruptive Union 
meetings during working time, are diseases of collective 
bargaining, not of its nature.”’ Peck, Factors in Success- 
ful Collective Bargaining, Staff Report for the Sub- 
committee on Labor and Labor-Management Relations of 
the Senate Labor Committee, 82d Cong., 1st Sess., 9. 
Clearly the reference is to the use of such tactics during 


6 The Board Brief concedes in effect that the Board decision did not find 
the Union conduct outside the Act because a partial strike is different from 
a total strike, but the other way around. The Board’s conclusions are thus 
summarized: ‘‘Viewing the Union’s conduct as not sanctioned by the Act, 
and therefore materially different from a legitimate strike, the Board held 
that such conduct during bargaining negotiations warranted an inference of 
bad faith.’? Bd. Br., 6 (emphasis added). This is a confession of putting 
the cart before the horse. 
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the life of a collective bargaining agreement. There is no 
warrant for the implication that the reference was to the 
use of such tactics, during the time when no collective 
bargaining agreement was in effect and there was no 
contract violation involved in their use. As Petitioner 
noted in its principal Brief, there had been an express 
contractual provision against the activities engaged in by 
Petitioner, and Petitioner did not commence these 
activities until the expiration of that contract. Pet. Br., 3. 
There is no warrant in the record or reasonable basis in 
law for discerning anything unwholesome or illegimate in 
the Union’s conduct under these circumstances. 


CONCLUSION 


For the reasons set forth in this Reply Brief and 
appearing on the record of this cause, the order of the 
Board should be set aside in its entirety. 


Respectfully submitted, 


Isaac N. Groner 
1701 K St., N. W. 
Washington 6, D. C. 
Attorney for Petitioner 


